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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS 
BOARD TWELFTH REGION 


Case No. 12-CB-605 


H. B. Roserts, Bustxess Manacer or Locat 925, INTER- 
NATIONAL Unton or OPERATING ENGINEERS AND LocaL 
No. 925, INTERNATIONAL Union OF OPERATING ENGINEERS 


AND 


Watuace J. Martin, An Individual 


STIPULATION 


COMES NOW H. B. ROBERTS, BUSINESS MAN- 
AGER OF LOCAL 925, INTERNATIONAL UNION OF 
OPERATING ENGINEERS and LOCAL NO. 925, IN- 
TERNATIONAL UNION OF OPERATING ENGINEERS 
(herein collectively called Respondents; individually called 
Roberts and the Union, respectively), WALLACE J. MAR- 
TIN, an individual (herein called the Charging Party), 
and Donald R. Holley, Counsel for the General Counsel 
of the National Labor Relations Board, being all the 
parties to this proceeding, and hereby stipulate and agree 
as follows: 


1. 

In order to effectuate the policies of the Act and to 
avoid unnecessary costs and delay, the parties request 
that, pursuant to Section 102.50 of the Rules and Regula- 
tions of the National Labor Relations Board, Series 8. 
as amended, this proceeding shall forthwith be transferred 
to the Board. 


2. 
Wellman-Lord Engineering, Inc., a Florida corporation, 
engaged in the building and construction industry, received 
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in excess of $50,000 for the performance of services for 
employers located in states other than the State of Florida 
during the past twelve (12) months. The parties agree 
that Wellman-Lord Engineering, Inc., is and has been at 
all times material herein, an employer engaged in com- 
merce within the meaning of Section 2(6) and (7) of the 
Act. 


3. 
A. The parties agree that the Union is and has been 
at all times material herein a labor organization within the 
meaning of Section 2(5) of the Act. 


B. At all times material herein, the Union has been a 
party to collective bargaining agreements and/or hiring 
hall arrangements with various employers engaged in 
commerce within the meaning of the Act, including Well- 
man-Lord Engineering, Inc. 


C. Respondent Roberts is and has been at all times 


material herein an agent of the Union, acting on its behalf. 


4, 
The Charging Party is and has been at all times material 
herein an employee within the meaning of Section 2(3) of 
the Act. 


5. 

The parties agree that on or about September 26, 1961, 
and on or about October 19, 1961, the Charging Party filed 
charges against Respondent Roberts, as agent of Respond- 
ent Union, with the Twelfth Region of the National Labor 
Relations Board (Cases Nos, 12-CB-579 and 12-CB-587, 
respectively), alleging, inter alia, that Respondent Roberts 
caused or attempted to cause Wellman-Lord Engineering, 
Inc., to discriminate against said Charging Party in viola- 
tion of the Act. It is further agreed that the charge filed 
in Case No, 12-CB-579 was withdrawn by the Charging 
Party prior to a Regional Office determination, and that 
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the eventual disposition of Case No. 12-CB-587 was with- 
drawal by the Charging Party after such charges had been 
investigated and the Region had informed the Charging 
Party that investigation failed to reveal sufficient facts to 
establish the violations alleged. 


6. 

The parties agree that the charge filed in Case No. 
12-CB-579 (herein attached as Exhibit A), the charge filed 
in Case No. 12-CB-587 (herein attached as Exhibit B), the 
original charge, filed in the instant case (herein attached 
as Exhibit C), the Complaint issued herein (herein at- 
tached as Exhibit D), the Answer filed herein (herein at- 
tached as Exhibit E), the “transcript of Trial of Wallace 
J. Martin Before the Union” (herein attached as Exhibit 
F), the Union’s International Constitution (herein attached 
as Exhibit G), the Local Union By-Laws (herein attached 
as Exhibit H), and this Stipulation shall constitute the 
entire record herein and shall be filed with the Board. 
The parties further agree that no oral testimony or other 
evidence is necessary or desired by any of the parties. 


7. 

The parties waive a hearing before a Trial Examiner, the 
making of findings of fact and conclusions of law by a 
Trial Examiner, and the issuance of an Intermediate Re- 
port and Recommended Order, and desire to submit this 
case for findings of facts, conclusions of law. and order 
directly by the Board. 


8. 

The parties agree that on or about January 5, 1962, Re- 
spondent Union, upon charges filed by Respondent Roberts, 
assessed a fine of $450 against the Charging Party. 

A, General Counsel contends, as alleged in Paragraph 
7 of the Complaint, that Respondent Roberts filed intra- 
union charges against the Charging Party and the Union 
thereafter fined the Charging Party $450 because the 
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Charging Party filed the charges in Cases Nos. 12-CB-579 
and 12-CB-587 with the National Labor Relations Board, 
and that by such action the Respondents restrained and 
coerced, and are restraining and coercing, employees in 
exercise of the rights guaranteed in Section 7 of the Act, 
thereby engaging in unfair labor practices affecting com- 
merce within the meaning of Sections 8(b)(1)(A) and 
2(6) and (7) of the Act. 


B. Respondents contend that Respondent Roberts filed 
intra-union charges against the Charging Party and the 
Respondent Union fined the Charging Party as a result of 
the conduct of a hearing on such intra-union charges be- 
cause the Charging Party had filed charges, which Respond- 
ents felt to be unfounded, with the National Labor Relations 
Board referred to in sub-paragraph A above, without re- 
sorting to internal remedies provided by Respondent Union 
and in violation of Respondent Union’s Constitution and 
By-Laws, thereby subjecting the Local Union unnecessarily 
to expense, disruptive publicity and dissension within the 
membership, and that Respondents’ actions were protected 
under the proviso to Section 8(b)(1)(A) of the Act and 
did not constitute unfair labor practices affecting com- 
merce within the meaning of Sections 8(b)(1)(A) and 
2(6) and (7) of the Act. 


C. The parties agree that the Board, from considera- 
tion of the Transcript of Trial of Wallace J. Martin, which 
is agreed to be an accurate description of the events of 
such intra-union proceeding, this Stipulation, and the Ex- 
hibits attached hereto, may make findings of fact and con- 
clusions of law determining all issues of fact and law, in- 
cluding the conflicting contentions of the parties as set 
forth in A and B above. 


This Stipulation constitutes the entire agreement of 
the parties in this matter and it is agreed no other stipu- 
lations or collateral agreements have been entered into. 
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It is agreed that this Stipulation is made without prejudice 
to any objection any party may have as to the materiality 
or competency of any facts stated herein. 

The parties hereto respectively request permission to 
file briefs herein and request that they be given thirty- 
five (35) days from the date the Board transfers this case 
to itself within which to file such briefs. 


Dated at Tampa, Florida, this 17th day of August, 1962. 
Watiace J. Martrx, An Individual 


/s/ Wauuace J. MaRTLN 
Date: August 17, 1962 


H. B. Roserts, Business MaNaGeR OF Loca, 925, INTER- 
NATIONAL Union or Oreratinc ENGINEERS AND Locat 
No. 925, LyTerNaTIONAL UNION OF OpERATING ENGINEERS 


By /s/ Fraxx EB, Hamitron, JR. 
Counsel for Respondents 
Date: August 17, 1962 


/s/ Doxatp R. HoLLey 
Counsel for General Counsel 
National Labor Relations Board 


Date: August 17, 1962 
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[Attachment to Charge in Case No. 12-CB-579] 


The undersigned is a member in good standing of the 
International Union of Operating Engineers and of Local 
No. 925 of that Union. 

During the elections of Local No. 925 held in June of 
1960 and June of 1961, the undersigned was in opposition 
to the election and subsequent re-election of Mr. H. B. 
Roberts, the present business manager of Local No. 925. 

That since Mr. H. B. Roberts was elected business man- 
ager of Local No. 925, he has discriminated against the 
undersigned in that he has attempted, through the processes 
of the Union Hiring Hall and otherwise, to keep the under- 
signed from obtaining employment. 


The undersigned would further specifically allege that 
the Austin Company working at Portland Cement Com- 
pany, Tampa, Florida, did on July 24, 1961, request that 
the undersigned be assigned to a job being performed by 


them at the said Portland Cement Company plant and 
that the business agent of Local No. 925 refused to comply 
with said request. 

The undersigned would further allege that on the Ist 
of September 1961, through his own efforts, and not through 
the Union Hiring Hall. he obtained a job with Wellman 
Lord Engineering Company operating in Mulberry, Flori- 
da. That the aforesaid business agent of Local No. 925 
of the International Union of Operating Engineers did 
complain to the foreman of this job about the hiring and 
employing of the undersigned and that on the 12th day 
of September 1961 the said foreman, J. W. Abrams, did 
inform the undersigned that the union was bringing so 
much pressure on him to discharge the undersigned that 
he was afraid to move the undersigned to another job to 
which the company was moving the machine then being 
operated by the undersigned, and that the undersigned 
was forthwith discharged from his employment. 
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[Attachment to Charge in Case No. 12-CB-587] 


The undersigned is a member in good standing of the 
International Union of Operating Engineers and of Local 
No. 925 of the Union. 


During the elections of Local No. 925 held in June of 
1960 and June of 1961, the undersigned was in opposition 
to the election and subsequent re-election of Mr. H. B. 
Roberts, the present business manager of Local No. 925. 


That since Mr. H. B. Roberts was elected business man- 
ager of Local No. 925, he has discriminated against the 
undersigned in that he has attempted, through the processes 
of the Union Hiring Hall and otherwise, to keep the un- 
dersigned from obtaining employment. 


That the undersigned holds the rating of master me- 
chanic in the International Union of Operating Engineers. 
It is now the custom in Local No. 925 of the International 
Union of Operating Engineers and has been the custom 


in the past that master mechanics do not put their names 
on the hiring hall list kept by Local No. 925. 


The undersigned would further specifically allege that 
the Austin Company working at Portland Cement Com- 
pany, Tampa, Florida. did on July 24, 1961, request that 
the undersigned be assigned to a job being performed by 
them at the said Portland Cement Company plant and that 
the business agent of Local No, 925 refused to comply with 
said request. 


On the Ist of September 1961, through his own efforts, 
and not through the Union Hiring Hall, the undersigned 
obtained a job with Wellman Lord Engineering Company 
operating in Mulberry, Florida. That the aforesaid busi- 
ness agent of Local No. 925 of the International Union of 
Operating Engineers did complain to the foreman of 
this job about the hiring and employing of the under- 
signed and that on the 12th day of September 1961, the 
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said foreman, J. W. Abrams, did inform the undersigned 
that the union was bringing so much pressure on him to 
discharge the undersigned that he was afraid to move the 
undersigned to another job to which the company was 
moving the machine then being operated by the under- 
signed, and that the undersigned was forthwith discharged 
from his employment. 


That on or about September 3, 1961, while the under- 
signed was employed by Wellman Lord Engineering Com- 
pany, Mr. J. W. Abrams, master mechanie in the Inter- 
national Union of Operating Engineers and key employee 
of Wellman Lord Engineering, Inc., recommended the 
undersigned for a master mechanic's job at the Bonnie 
Plant in Mulberry, Florida, then being performed by 
Wellman Lord Engineering, Ine. 

Mr. H. B. Roberts refused to agree to the undersigned 
being hired for the above stated post and did express his 
disapproval of the hiring to Mr. J. W. Abrams and the 


superintendent of the Wellman Lord job at the Bonnie 
Plant with the results that the undersigned was not hired 
for this job. 


The undersigned further states that the man recom- 
mended by Mr. Roberts for this job and subsequently 
hired for said job was a Mr. Popham. That Mr. Popham 
has apparently followed the same practices regarding the 
hiring hall list as the undersigned, in that Mr. Popham’s 
name did not appear on the hiring hall list. 


The undersigned would further state that to his knowl- 
edge that it is the custom and the understanding of Local 
No. 925 that master mechanics are considered to be key 
men within the meaning of Section A under the title Em- 
ployment in the Building Construction Agreement between 
the International Union of Operating Engineers, Local 
925, 925A, 925B, AFL-CIO and employers of operating 
engineers. 


ll 


The undersigned would further state that in all the above 
stated jobs he has not seen the hiring hall list posted nor 
does he believe that at these jobs the hiring hall list had 
been posted. 


The undersigned would further state that regarding 
the Wellman Lord job from which Mr. Roberts caused 
the undersigned to be discharged, that this was a job where 
the undersigned was engaged in the construction of a park- 
ing lot and that consequently the agreement between the 
International Union of Operating Engineers, Local No. 
925, and employers of operating engineers did not apply. 
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EXHIBIT D TO STIPULATION 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS 
BOARD TWELFTH REGION 


Case No. 12-CB-605 


H. B. Roserts, Business Manacer or Locat 925, [NTER- 
wationaL Union o¥ OPERATING Exornerrs anp Loca 
No. 925, InveRNATIONAL Unton oF OPERATING ENGINEERS 


AND 


Wautace J. Martix, An Individual 


COMPLAINT AND NOTICE OF HEARING 


It having been charged by WALLACE J. MARTIN, an 
individual, that H. B. ROBERTS, BUSINESS MAN- 
AGER OF LOCAL 925, INTERNATIONAL UNION OF 
OPERATING ENGINEERS and LOCAL NO. 925, IN- 
TERNATIONAL UNION OF OPERATING ENGI- 
NEERS, herein called Respondent Roberts and Respond- 
ent Union, respectively, have engaged in, and are engag- 
ing in, certain unfair labor practices affecting commerce 
as set forth and defined in the National Labor Relations 
Act, as amended, 61 Stat. 136, 73 Stat. 519, herein called 
the Act, the General Counsel of the National Labor Rela- 
tions Board, herein called the Board, on behalf of the 
Board, by the undersigned Regional Director for the 
Twelfth Region, pursuant to Section 10(b) of the Act and 
the Board’s Rules and Regulations—Series 8, as amended, 
Section 102.15, herehy issues this Complaint and Notice of 
Hearing and alleges as follows: 


1 


The original charge was filed by Wallace J. Martin on 
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January 12, 1962, and a copy thereof was duly served upon 
Respondents by registered mail on or about January 15, 
1962. 


2. 


(a) Respondent Union is and has been at all times mate- 
rial herein, a labor organization within the meaning of 
Section 2(5) of the Act. 


(b) At all times material herein, in the course and con- 
duct of its operations as a labor organization, Respondent 
Union was a party to collective bargaining agreements 
and/or hiring hall arrangements with various employers 
engaged in commerce within the meaning of the Act, in- 
cluding Wellman-Lord Engineering, Inc. 


(¢) Respondent Roberts is and has been at all times 


material herein an agent of Respondent Union acting on 
its behalf, 


3. 


(a) Wellman-Lord Engineering, Inc., is now and has 
been at all times material herein, a Florida corporation 
with principal place of business at Lakeland, Florida. It 
is a general contractor engaged in the building and con- 
struction industry. 


(b) During the year 1961 Wellman-Lord Engineering, 
Inc., in the course and conduct of its business operations, 
performed services valued in excess of $50,000 in states 
other than the State of Florida. 


(ce) Wellman-Lord Engineering, Inc., is now and has 
been at all times material herein an employer engaged in 
commerce within the meaning of Section 2(6) and (7) of 
the Act. 


oy) 


4. 


Charging Party Wallace J. Martin is and has been at all 
times material herein a member of Respondent Union and 
an employee within the meaning of Section 2(3) of the Act. 


5. 


On or about September 26, 1961, and on or about October 
19, 1961, Charging Party Wallace J. Martin filed charges 
against Respondent Roberts, as agent of Respondent 
Union, with the Twelfth Region of the National Labor 
Relations Board (Cases Nos. 12-CB-579 and 12-CB-587, 
respectively), alleging, inter alia, that Respondent Rob- 
erts caused or attempted to cause Wellinan-Lord Engineer- 
ing, Inc., to discriminate against said Charging Party 
Martin, in violation of the Act. 


6. 


On or about January 5, 1962, Respondent Union, upon 


charges filed by Respondent Roberts, assessed a fine of 
$450 against Wallace J. Martin. 


7. 


Respondent Roberts and Respondent Union engaged in 
the conduct described in paragraph 6 above, because Wal- 
lace J. Martin filed charges with the National Lahor Rela- 
tions Board, as described in paragraph 5 above. 


8. 


By the acts and conduct set forth in paragraph 6, above, 
for the reasons set forth in paragraph 7, above, Respond- 
ent Roberts and Respondent Union have restrained and 
coerced employees, and are restraining and coercing em- 
ployees in the exercise of the rights guaranteed by Section 
7 of the Act, and Respondent Roberts and Respondent 
Union have thereby engaged in, and are engaging in, un- 
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fair labor practices within the meaning of Section 8(b) (1) 
(A) of the Act. 


9. 


The acts of Respondent Roberts and Respondent Union 
described above constitute unfair labor practices affecting 
commerce within the meaning of Section 8(b)(1)(A) and 
Section 2(6) and (7) of the Act. 


PLEASE TAKE NOTICE that on the 20th day of Au- 
gust, 1962, at 9:30 a.m., EST, in Room 2311, NLRB Hear- 
ing Room, Ross Building, 112 East Cass Street, Tampa, 
Florida, a hearing will be conducted before a duly desig- 
nated Trial Examiner of the National Labor Relations 
Board on the allegations set forth in the above Complaint, 
at which time and place you will have the right to appear 
in person, or otherwise, and give testimony. 


You are further notified that, pursuant to Sections 
102.20 and 102.21 of the Board’s Rules and Regulations, 
the Respondent shall file with the undersigned Regional 
Director, acting in this matter as agent of the National 
Labor Relations Board, an original and four (4) copies 
of an answer to said Complaint within ten (10) days from 
the service thereof and that unless it does so, all of the 
allegations in the complaint shall he deemed to be admitted 
to he true and may be so found by the Board. Respondent 
shall unmediately serve a copy of the answer as required 
by the above sections of the Rules and Regulations on each 
of the other parties. 


DATED AT Tampa, Florida, this 13th day of July, 
1962. 


/s/ Harorp A. Borre, Regional Director 
National Labor Relations Board 
Twelfth Region 
112 East Cass Street 
Tampa 2, Florida 
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EXHIBIT E TO STIPULATION 
UNITED STATES OF AMERICA 


BEFORE THE NATIONAL LABOR RELATIONS 
BOARD TWELFTH REGION 


Case No. 12-CB-605 


H. B. Roserts, Bustness Manacer or Locat 925, IxTer- 
wationaL Union oF OperaTinc ENGINEERS anp Locar 
No. 925, INTERNATIONAL Uxton oF OPERATING ENGINEERS 

AND 


Watiace J. Martry, An Individual 


ANSWER 


COMES NOW Respondents H. B. ROBERTS, BUSI- 
NESS MANAGER OF LOCAL 925, INTERNATIONAL 
UNION OF OPERATING ENGINEERS, and LOCAL 
925, INTERNATIONAL UNION OF OPERATING EN- 
GINEERS, by and through their undersigned attorneys, 
and for Answer to the Complaint herein, show as follows: 

1. 

Respondents admit the allegations as set forth in Para- 

graphs 1, 2 and 3 of the Complaint. 
2. 

In answer to Paragraph 4 of the Complaint, Respondents 
admit that Wallace J. Martin has been a member of Re- 
spondent Local, but deny that he presently is a member. 

3. 


Respondents admit the allegations as set forth in Para- 
graphs 5 and 6 of the Complaint. 
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4. 


In answer to Paragraph 7 of the Complaint, Respondents 
deny Paragraph 7 as alleged. Affirmatively, Respondents 
show that Wallace J. Martin, without resorting to internal 
remedies provided by Respondent Union, and in violation 
of Respondent Union's Constitution and Bylaws, filed with 
the National Labor Relations Board unfounded charges, 
thereby subjecting the Local Union unnecessarily to ex- 
pense, disruptive publicity and dissension within the mem- 
bership. Respondents affirmatively assert the action of 
the Respondent Union in fining Martin was caused by his 
actions as hereinabove set forth, was authorized by the 
Constitution and Bylaws of the Respondent Union, and 
was protected by Section S(b)(1)(a) of the Act. 


5. 
Respondents deny, as conclusions of law, the allegations 
as set forth in Paragraphs 8 and 9 of the Complaint. 
Respectfully submitted, 


Harper, Orr & Hamitton 
Attorneys for Respondents 
101 East Lafayette Street 
Tampa 2, Florida 


/s/ Fraxk E. Hamittoy, Jr. 


EXHIBIT F TO STIPULATION 


[TRANSCRIPT OF TRIAL OF 
WALLACE J. MARTIN BEFORE THE UNION] 
The chairman announced that it was time for the trial 


of W. J. Martin to begin. There being no objections 
Brother H. B. Roberts appointed Warren Sharp as his 
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teller; W. J. Martin appointed R. N. McCullough as his 
teller; the chairman appointed H. D. Ross to represent 
Local 925. 


Gentlemen, brother members of Local 925, on November 
21, 1961 I (H. B. Roberts) preferred charges against W. J. 
Martin. The charges are as follows: 


“IT am hereby charging Wallace J. Martin, Reg. No. 
502292 of the I.U.0.E. Local 925 with violations of the 
Constitution of the I.U.0.E. and the By-Laws of Local 925, 
as follows: 


On or about September 26, 1961 and again on October 19, 
1961 and without resorting to and exhausting the pro- 
cedures available to him in the Local Union By-Laws and 
under the International Constitution, Wallace J. Martin 
did file with the National Labor Relations Board unfair 
labor practice charges wherein he falsely accused this 
Local Union and the undersigned of discriminating against 
him and that the undersigned attempted, thru the Union 
Hiring Hall Agreement and otherwise, to keep him from 
obtaining employment. He further charged that on Sep- 
tember 12, 1961, the Local Union and the undersigned 
caused him to be dismissed from employment he had ob- 
tained on September 1, 1961 with the Wellman and Lord 
Engineering Company operating at the Virginia-Carolina 
plant at Mulberry, Florida. 


Martin further accused the Local Union and the under- 
signed of causing him to he denied employment as a master 
mechanic by Wellman and Lord Engineering Company at 
the Bonnie Plant on September 3, 1961. 


The foregoing conduct of Martin is in violation of Article 
XVII — Section 4 and Article XXIII — Subdivision 7, 
Section (e) of the Constitution of the International Union 
of Operating Engineers and Article V, Section 5 and 
Article XII, Section 5 of the By-Laws of the Local Union, 
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in that he has resorted to legal proceedings without ex- 
hausting his remedies under the Local Union’s By-Laws 
and the Constitution of the LU.O.E.; he has wronged a 
fellow member, created dissension among the members 
and willfully slandered and libeled an officer of the Local 
Union. 


In addition, he has conducted himself in such a manner as 
to injure the dignity, reputation and prestige of the Local 
Union. 


I hereby instruct you to notify Wallace J. Martin of these 
charges an? take other action, in accordance with Article 
XXIII, Subdivision 7, Section (m) of the International 
Constitution. 

signed (H. B. Rosperts—Reg. No. 541552 


Business Manager, Local 925) 


Brother Martin’s reply to these charges is as follows: 


“I represent Wallace J. Martin, against whom intra- 
union charges were filed on November 21, 1961. 


In answer to those charges Mr. Martin would state as 
follows: 


1—Mr. Martin has not violated Article XVII, Seetion 
4 of the Constitution of the International Union of Operat- 
ing Engineers. Mr. Martin has, during the past several 
months, attempted with all due diligence to obtain redress 
and remedy within the union of the injuries suffered by 
him. He did not appeal to authorities outside of the In- 
ternational Union of Operating Engineers until intra- 
union remedies were exhausted and it was quite apparent 
to him that no redress would be received within the union 
itself. 


2—Mr. Martin denies that he had violated Article XXIII, 


21 


Subdivision 7, Section FE of the Constitution of the Inter- 
national Union of Operating Engineers. 


3-Mr. Martin denies that he has violated Article V, 
Section 5 of the By-Laws of Local 925. 


4--Mr. Martin denies that he has violated Article XII, 
Section 5 of the By-Laws of Local 925 and would reiterate 
his statements contained in paragraph 1 hereof. 


5—Mr. Martin would further state that he has always 
been a faithful member of the International Union of 
Operating Engincers, and of Local 925 of that Union. 
That any actions that he has taken have been legal and 
proper and were only taken in order to protect those 
rights guaranteed him by the laws of the United States, 
the State of Florida, the Constitution of the International 
Union of Operating Engineers and the By-Laws of Local 
925. 

Very Truly yours, 


Grepons, Gisgons, TUCKER & Corer 
(Signed) Davip C, HoLtoMaN 


I (H. B. Roberts) would further like to state Gentlemen, 
that everything that T have charged Mr. Martin with is 
true, it is fact and T have witnesses to prove it. Mr. Mar- 
tin states in his letter that he did exhaust his remedies to 
this local union and to the International Union according 
to the Constitution and the By-Laws of this local Union. 
I say that Mr. Martin or any of his affiliates that I know 
anything about has never appeared before this Executive 
Board with one of their complaints. 


Furthermore in his statement he said that he complied 
with the Constitution and By-Laws and I do not know of 
anything he has done to comply with the Constitution or 
By-Laws unless he is referring to a letter I received signed 
by some of the members (eleven) which practically accuses 
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me of rigging an election. I received only a copy of this 
letter from the International Headquarters — one was not 
mailed to me by any one of these members. However, 
those accusations have nothing to do with the charges I 
filed against brother Martin. The charges that I filed 
against brother W. J. Martin are because he falsely accused 
me of causing him to be taken off a job — he went to the 
National Labor Reiations Board with this accusation and 
the Labor Board dismissed these charges because there 
was insufficient evidence. He also falsely accused me of 
causing him to lose a job as master mechanie of which on 
that particular job and there is a man in here tonight that 
knows that Mr. W. J. Martin’s name was never mentioned 
on that job. The job I am speaking of is the master me- 
chanics job at Bonnie Mine. Mr. Martin goes down to the 
Labor and files two sets of charges against this Local 
Vnion costing us approximately three hundred ($300.00) 
dollars in Attorney Fees. 


Gentlemen, [ am not in this organization to prefer 
charges against members — T am in this organization to 
help you — I have helped you whether vou realize it or 
not — T have helped you. If you don’t believe it I can 
prove it — I’ve done a hell of a lot but I am kind of like 
a daddy — I’m kinda of like you fellows’ daddy — as long 
as you come home every night and you have a little bit 
of candy of the kids they grab it and daddy is a good boy 
— But the first night Daddy doesn’t come home with the 
candy daddy is a son-of-a-bitch see. Don’t forget that — 
So, every time I go out here on these jobs and I don’t get 
everything done just exactly like you want it that is just 
what Iam. There are problems in this business and which 
confront this Local Union that you can’t overcome — You 
just have to keep butting your head against the wall — 
that’s all vou have to do — just keep butting your head 
and I say that the charges that I filed against brother 
Martin are in strict accordance with our Constitution and 
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I further state that brother Martin’s reply to these charges 
is not true. If you want to let brother Martin get by with 
the conduct he has shown in this organization for the past 
year or year and one half that is going to be your business. 
I will go along with you fellows’ decision. Whatever you 
decide I have to go along with and put up with so that is 
about all I have to say in this case unless I have to answer 
some of brother Martin’s comments. 


Brothers and members W. J. Martin would like to deny 
the charges that have been presented by your representa- 
tive H. B. Roberts here due to the fact many times or say 
a few times before we know the short comings of this man. 
We worked with him for several years and I want to say 
this that I have never filed charges against this local that 
I have no bones to pick agin this local. When I filed those 
charges they were filed against H. B. Roberts hisself and 
not this local. But in reading them to you he has said that 
they were filed against H. B. Roberts and local 925. That 
is not true. [He has employed a lawyer to defend this local 
the lawyer will always accept money — because the local 
was mentioned because he was an employee of the local 
naturally he taken the case and you boys have paid the 
bill but I want to say again that I have not filed charges 
‘agin’ this local and T have no bones to pick with this local 
and I will read with you where he says we have exhausted 
all of our legalities in regards to settling disputes before 
going to the National Labor Relations Board and first I 
want to say that it is the right of any member to go to the 
National Labor Board and complain even if he is wrong — 
the law grants vou that privilege but I will try to explain 
to you why I did not take that privilege I waited until 
I have told vou our remedies has exhausted. 


Now I hold here in my hand a petition signed by some of 
our men which does not directly involve the issue in this 
ease but it is part of the shortcomings of your man as a 
representative. T will read those if you care for me to or 
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will pass them on by to something else. I will go to the 
chairman for a comment on that. (go ahead). I will 
now read to the membership the petition signed to the In- 
ternational by a group of our membership. Brothers — 


“GENERAL Executive Boarp 

Internationa Union or Operatixc ENGINEERS 
1125-17rH Street, N.W. 

WasHincton 6, D. C. 


GENTLEMEN! 


We, the undersigned members of Local 925 of the Inter- 
national Union of Operating Engineers, are writing this 
letter in order to complain of present conditions in Local 
925. There are practices now being carried on in our 
Local which we consider to be contrary to our by-laws, and 
Union Constitution, and the Federal Law. These practices 
constitute a great hardship upon us, and we hope, that by 
informing vou of them, you will be willing to take the 
necessary steps to investigate our complaints and to 
rectify the conditions here. You are to consider this letter 
as a formal complaint. 


Since July of 1960, we have made various complaints to 
our local officers, the International President, and other 
officers of the Union. These have been of no avail. As 
we consider ourselves loyal members of the International 
Union of Operating Engineers, we hope that this letter 
will be sufficient inducement for you to act in our behalf, 


In June of 1960, Mr. H. B. Roberts was elected Business 
Manager of Local 925. He was re-elected to that office in 
June 1961, Many of the members, at the time of the June 
1960 election, felt that this election was conducted, in part, 
in a way contrary to the Constitution and By-Laws of the 
Union. Members were not notified in advance as to what 
offices would be vacant in June 1960. There were men who 
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were nominated and subsequently elected who were not, 
under the by-laws of Local 925, eligible to hold office in 
Local 925. A telegram was sent to the International Union 
asking that the installation of officers be postponed until 
such time as an investigation could be made of the election. 
It was understood by the membership that the installation 
of officers would be postponed. It was, further, placed in 
the minutes of Local Executive Board meeting of June 24, 
1960, that the Local Executive Board accept the recommen- 
dation of the International Union and that there be no in- 
stallation of officers until the said election was investigated 
by the International Union. This motion was concurred in 
by the members of Local 925 at the regular meeting of July 
1, 1960. Nevertheless, at this meeting of July 1, 1960, upon 
the withdrawal of two ineligible candidates, the installa- 
tion of all other officers was held. To our knowledge, the 
International Union has never investigated the 1960 elec- 
tion in Local 925. 


In regard to the 1961 election, the following improper 


practices took place preceding, during and subsequent to 
this election: 


1. The names of persons running and the offices for 
which they were running were not posted in the Union Hall 
15 days prior to the election, as is normally required. 

2, Nominees for election were not allowed to have an 
observer at the polls to observe the counting of the ballots. 


3. Mr. H. B. Roberts, although a nominee for the office 
of Business Manager, supervised the local Union Election 
Committee which determined which members were eligible 
to vote in the election. Mr. Roberts took charge of send- 
ing out absentee ballots which were returned to him and 
remained in his possession until approximately 15 minutes 
before counting of the ballots, when he turned over the 
absentee ballots to the Election Committee. The Election 
Committee had no supervision over the absentee ballots 
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to and there is no way for the members of the Election 
Committee or any member of Local 925 to know to which 
members these absentee ballots were sent or what trans- 
pired in regard to these ballots from the time they were 
received back to Mr. Roberts and until they were deposited 
in the ballot box. Mr. Roberts also had the key to the voting 
machine in his possession before, during and after the 
election. 


4. No list of the nominees and the offices for which they 
were nominated was sent to the membership prior to this 
election. 


According to the By-Laws of Local 925, the Business 
Manager is given the authority to conduct and manage 
the hiring hall, as well as the power to supervise, conduct 
and control all business affairs of Local 925. Since his 
installation as Business Manager in July of 1960, Mr. 
Roberts has conducted a steady course of discrimination 
in the hiring hall against members of Local 925 who op- 


posed him in that election and who have continued to op- 
pose him since that time. As Mr. Roberts was re-elected 
in 1961, these practices continue. 


In this Local 925, the Business Manager has 48 hours 
after an employer has requested that a member of Local 
925 he sent to a certain job, to furnish an engineer for 
that job. The Union member whose name appears at the 
top of the hiring list would be entitled, if qualified, to the 
first job to come in. The Business Manager, however, has 
repeatedly passed up qualified members whose names were 
on the top of the hiring list and who have been in opposi- 
tion to him in regard to the above mentioned matters, and 
has given the jobs to members below them on the list who 
have supported the Business Manager in the various elec- 
tions discussed above. Mr. Roberts has stated that he has 
been unable to contact the members whose names appeared 
at the top of the list and, thus, had to go below their names 
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in order to fill the jobs. This has, however, happened so 
repeatedly and has sometimes been so blatantly apparent 
that the undersigned have no alternative but to believe 
that Mr. Roberts has, with premeditated design, repeatedly 
discriminated against them. 


Further, the undersigned have reason to believe that the 
Business Manager has purposely given his opponents in 
Local 925 the poorer jobs, or jobs of short duration, and 
has attempted to save for his supporters, the jobs of longer 
duration which have come into the hiring hall. 


There are members in good standing in Local 925 who 
have been led to believe, by Mr. Roberts, that it would do 
them no good, if they contacted the Union Office. There 
have been studied efforts of long standing to cut off these 
members, including contractors, from all contact with the 
Union Office and, thus, to deny to them all or most of the 
benefits which they should receive as members in good 
standing of Local 925. 


Due to this discrimination, many of the members of 
Local 925, are finding their earnings greatly reduced and 
Will, if this situation is allowed to continue, be forced to 
leave the International Union of Operating Engineers, in 
order to earn a living. 


Since the installation of officers in 1961, the membership 
of Local 925 has not been allowed to examine the books of 
the Local, nor allowed to examine the financial statements. 
No copy of the fimancial report has been posted in the 
Union Hall since June 30, 1960. The undersigned feel that 
they have a right to look into the financial matters of the 
Union and. although they make no charges against anyone 
regarding the Union financial affairs, nevertheless, they 
would like for the books of Local 925 to be made available 
to them for their examination and would further like to 
request that the International Union have the books audited 
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in detail and the results of this audit made available to the 
members of Local 925. 


In view of the foregoing statement of grievances, we, 
the undersigned respectfully request that the General Ex- 
ecutive Board of the International Union of Operating 
Engineers make a full and complete investigation of all 
the affairs, practices, and the present conditions of Local 
925. We hope and trust that by a full and complete in- 
vestigation, you will be able to properly appraise our dif- 
ficulties and correct them, and that Local 925 can again 
become a Local governed and managed in accordance with 
its by-laws and the Union Constitution, and be credit and 
henefit to both its members and the International Union. 
Further, we feel that if we are unable to have the above 
stated conditions rectified within the Union itself, then, we 
shall have no other choice than to go outside the Inter- 
national Union of Operating Engineers for relief. 


Very truly yours, 


/s/: R. N. McCutnovcu 
W. J. Martix 
A. L. SterHens 
BeERRYHILL 
R. L. Ruse 
A. B. Byrp 
J. O. Crank 
F. M. Parapes 
M. A. Nistan 
W. . Jans 
M. C. Kipper 


Brothers, you have just heard the petition signed by 
some of our men which composed of quite a few more than 
are registered here with me tonight. I want to say that 
those men did not have any malice in their heart at the 
time they signed it — they did not then and they have not 
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now. They have not approved of the way and the financial 
condition of our local has been run — we don’t like it — we 
asked for something to be done about it and due to the fact 
that we signed that ....cccsesceeeesseeeesneneeeseeeeee I would like 
to read now to you a meeting that was held with your busi- 
ness representative and your International representative. 
Brother chairman — 


Brothers, I have here a meeting that was held between 
your International Man and wish to bring out now to show 
you that the petition the men signed we were trying to get 
something done and this mecting in particular was to we 
hoped thrash out some of our problems but when the meet- 
ing was over we found ourselves still further down the road 
from getting a settlement than we was before the meeting 
began. I will now read you the minutes of the meeting 
held with your International representative Herman Miller 
and your Business representative in the Florida Hotel on 
August 10, 1961. 


“The first order of business was the 1960 election of 
officers which had been protested to the International. Mr. 
McCullough asked Miller why there had not been an in- 
vestigation of the election as requested by most of the 
Executive Board members at that time. Miller told Me- 
Cullough that there had been an investigation and that 
the only deserepencies that he found was the audit and 
trustees who had run in the election were not qualified and 
were asked to withdraw which they did. Miller said after 
that was done then he called Roberts by phone and told him 
to proceed with the installation of officers which was done. 
He said that he later confirmed this with a letter written 
to Roberts. McCullough told Mr. Miller that he had ex- 
amined the eligibility list accomplished by Arnold who was 
Mr. Miller’s assistant and sent to Tampa by Miller to look 
into the situation before the Executive Board met that 
same night again. After he had the information he wanted 
Mr. Arnold attended the meeting and informed the mem- 
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bers that they would not be no installation of officers until 
such time as an investigation could be made in the election. 
This was incorporated in the Executive Board minutes. 
McCullough informed Miller that Arnold had left for 
Chatanooga, Tenn. that night after the meeting and that 
the Executive Board was not contacted again and there 
was no investigation to our knowledge and the same men 
who were disqualified from taking office were appointed to 
a higher office two weeks later by the new Executive Board. 
Mr. Miller told us that as far as he was concerned the case 
was outlawed and closed and that he would not discuss the 
matter further. He told us that he had taken the matter 
up with the International and had acted upon their advice 
when he called Roberts and told him to go ahead with the 
officers installation. Roberts told us that the appointment 
of the two members not eligible to hold office by your Ex- 
ceutive Board was given the O.K, by the General President 
Joseph J. Delaney. 


The next order of business brought up was the request 
of a detailed audit. Mr. Miller informed us that he had 
spent the entire day with Roberts checking the books and 
could not find a thing wrong with them. He first stated 
that we had accused Roberts of misappropiating the funds. 
McCullough asked him to read the petition that had been 
sent to Washington which he did and said he was mistaken 
about the accusation that we only asked for a detailed audit. 
Mr. Miller produced two quarterly audits one for 1960 
and the other for June 1961 which we did not have time 
to examine thoroughly but tound a nunerous entries for 
organization expense which no ‘explanation’ was given by 
Roberts voluntarily. Roberts voluntarily admitted that 
there had been a shortage of approximately $132.00 in 
December 1960 and that he had called Mrs. Roberts who 
was secretary at that time about the matter over the phone 
and she would not talk to him about it. This was after 
Mrs. Roberts and Mr. Ruble were fired. Mr. Martin asked 
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why Mrs. Roberts was fired and Roberts told him it was 
none of his business. Mr. Miller told us that the Reason 
Mrs. Roberts was caught at it — McCullough asked Rob- 
erts why he did not do something about it and give the 
impression that the books were never adjusted. Mr. Miller 
told us that it was such a small amount that ‘hit? — that 
we were left — that it was such a small amount were left 
with the impression that this amount would still unbalance 
the books and Miller refused to agree to have a detailed 
audit. Roberts stated that the safety deposit box had not 
been opened since he became Business Manager in 1960. 
The audit listed in the safety deposit vault and to the best 
of our knowledge when Roberts took office in 1960. 


The next item was the discussion of the 1961 election 
officers. McCullough informed Mr. Miller and there that 
there was no notice sent to the members of the nominations 
of office or when the nominee would be held or for what 
office would be vacant. Roberts said the law did not re- 
quire a book on this and McCullough told him that the U.S. 
Dept. of Labor issued a booklet on how an election should 
be conducted and that he would have to look into this 
matter, McCullough also informed him that when the 
notice of election was mailed it did not specify the can- 
didates who were running or office or for what office now 
that the offices or for what office were now vacant. 
Also that the candidates were not given an cpportunity 
to have an observer at the polls as McCullough ap- 
pointed W. J. Martin at the polls to observe for him. 
Mr. Martin was not allowed to serve in that capacity 
until the candidates were called 15 minutes before the 
counting of the ballots told him that the told Mr. Sharp 
that the attained the election of the committee — (adjusted 
microphone by request of audience) Mr. Martin was not 
allowed to serve in that capacity until the candidates were 
called in 15 minutes before the counting of the ballots. 
Mr. MeCullough told him that he had told Mr. Sharp who 
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had the who was the chairman of the election committee 
that he wanted Mr. Martin to act as his observer at the 
polls but Mr. Martin was not given the opportunity Mr. 
Roberts Roberts asked to answer this was Roberts asked 
in answer to this was that McCullough and Martin stayed 
around the polls all day. 


The next complaint was how the absentee ballots were 
mailed out — McCullough told Mr. Miller that he had to 
call Mr. Sharp when he found that the absentee ballots 
were mailed out and asked him if he or the election com- 
mittee had checked on the eligibility of the members who 
had been sent absentees and Mr. Sharp he found that the 
absentee hallots were mailed out and asked and the eligibil- 
ity of the members who had been sent ballots their locations 
and he told MeCullough that Roberts had done that. Mr. 
Miller told us that he had in his possession a statement 
from Mr. Sharp that he had delegated the authority to 
Roberts to send the ballots out. At that time McCullough 
called Mr. Sharp the ballots were in the mail and some of 
them had been returned. Mr, McCullough told Miller and 
Roberts that the election committeo were responsible for 
checking the eligibility of the members sent ballots and 
they should have rented a post office box and the ballots 
should have been in the possession of the Committee until 
they were counted on election night. Instead Roberts 
mailed them out and they were returned to him and were 
in his possession until about 15 minutes before they were 
counted. Miller asked McCullough so much about how the 
election should he handled why didn’t he inform the officers 
how it should be set up. MeCullough told Miller that it 
was at his insistence that an election Committee he set up 
but had asked the President Mr. Kleever to let the mem- 
hership elect the Committee from the floor but the Presi- 
dent informed McCullough that he had the authority to 
appoint the committee and he did just that. Miller told 
all of us that the Committee should have been elected from 
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the floor. McCullough asked Roberts how one of the mem- 
bers gave out the correct information at the polls that 
Roberts had won by the correct number of ballots before 
the ballots were counted. Roberts said he did not know 
and Miller said he must have made a lucky guess. Mr. 
Miller said he was going to recommend to the International 
that all future clections he held by referendum or mailed 
ballot. He never said anything about going to do any- 
thing about correcting the last election. McCullough told 
thein that he had never wanted the Business Agents job 
and did not want it now. Miller and Roberts asked him if 
that was true why he was putting up such a fuss about the 
election. McCullough told them that what he wanted was 
a fair democratic election and without one we would not 
have a local Union very long. Miller told Robert Ruble 
that he could examine the fimancial records anytime he 
wished providing Mr. Roberts was present when he did it. 
McCullough asked Roberts why there had never been a 
financial report posted in the Union Hall since June 30, 
1960 when he left there and Roberts said that he had never 
seen one posted as long as he had been in the Union. Me- 
Cullough told him that he had one posted every quarter 
in the office window and if he had not removed it the June 
30, 1960 report was still on the window. McCullough 
asked Roberts why the financial secretary was not given 
a fmancial report to read at the mectings and Roberts said 
that he made a report to the membership every meeting 
night. McCullough told him that he had attended most all 
of the meetings and the only report that he heard was 
when Roberts would tell them that the Local had gained 
or lost money the past month. Roberts said he had pre- 
pared one for Robert Ruble once and Ruble could not read 
it and he had to read it himself. Ruble told Roberts he was 
a liar and furthermore he had more education than Rob- 
erts would ever have. 


The item discussed was discrimination against some of 
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the members in sending them out on jobs. Roberts said 
he had sent very few men to jobs and had given most of 
that work to the secretary with instruction to send the men 
on the jobs as their names came up on the list and if they 
were qualified. McCullough informed Roberts even though 
the Secretary did call the men the local By-Laws hold him 
fully responsible for the operation of the hiring hall on 
a nondiscriminatory basis. He also told Roberts that some 
of the members had lost their homes and their fainilies 
had suffered because they did not get any work and asked 
Roberts that why was it that some of the members who had 
worked for him in the election were allowed to leave one 
job and go to another before they had finished the first one 
and some other members were called out to go finish the 
job, when it would only last another day or two. Roberts 
would not answer that question. McCullough told him that 
it was talk around the Virginia Carolina Chemical job at 
Nichols many months before the jobs ended that MeCul- 
lough, Martin and Merritt would never get another job 
from the Local and that they would have to walk the streets 
and look for a job. Roberts denied any knowledge of this 
but McCullough told him that he had only had two or three 
jobs of short duration since that time and that Wallace J. 
Martin had not had any work which dated back in Martins 
case to March 8, 1961 and McCullough April 17, 1961 yet 
Roberts claimed that he was always short of crane opera- 
tors. McCullough told Roberts that he had a complete 
record of jobs he was called for time, dates and places. 
Mr. Miller said there was a record in the Union Hall that 
McCullough had told Roberts not to call him again. Me- 
Cullough told Miller that he told Roberts that he was 
planning on going into business and if his plans worked 
out he would not be working out of the union. Miller and 
Roberts told Martin that Roberts could not send him out 
on a job as long as he did not have his name on the out of 
work list. There has been a practice in the Local Union for 
many years that a master mechanic did not have to put his 
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name on the list but could solicit his own work. Mr. Berry- 
hill asked Roberts if he was laid off from a job and did 
not register on the out of work list could he be called back 
to the same Company without coming through the Union. 
Roberts told him ves. This privilege had been denied Mr. 
Martin and others. 


The next item discussed was the fact that the contract 
with the International Breweries for the Stationary En- 
gineers was never reopened. Mr. Miller asked Roberts if 
he had overlooked this matter. Roberts told Miller that 
he had heard that the International Breweries was going 
broke and he did not think it was necessary to open the 
agreement. The stationary Engineers there were never 
contacted about renegotiating the contract. Mr. Byrd told 
Roberts that the International Breweries was not going 
broke, were in sound financial condition and spent thou- 
sands and thousands of dollars for advertising. Mr. Mil- 
ler confirmed this by saying that he watched their adver- 
tising on T.V. often in Memphis, Tenn. Mr. Byrd told Mr. 
Miller that the stationary Engineers were once the prin- 
ciple ‘n the Engineering-Iengineers Union and especially 
in Local 925 and it carried the Hoisting and Portable En- 
gineers for a long time. Miller told him it was right but 
that the Hoisting and Portable Engincers were not aggres- 
sive and had taken control and it was the stationary En- 
gineers fault. Byrd also protested the assessment that 
was voted on them at the last meeting and told Miller that 
the Stationary Members were in then minority and were 
outvoted by the Hoisting and Portable. The charter of 
Local 925 was originally a Stationary Charter and the 
Stationary Engineers took the Hoisting and Portable mem- 
bers in when they could not support themselves — now 
they have only one member on the Executive Board and he 
is a relatively new member. 


McCullough and Martin visited Mrs. Roberts, the for- 
mer secretary of Local 925 Friday night August 11, 1961 
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and asked her if Roberts had ever called her concerning a 
shortage of funds, when she was fired, and did she refuse 
to talk to him. Mrs. Roberts said that H. B. Roberts never 
called her and she had no phone and the only time she ever 
refused to talk to him is when she was applying for unem- 
ployment compensation and the State Agency called Rob- 
erts concerning the reasons she left his employ and they 
asked Mrs. Roberts if she wanted to talk to Roberts and 
she told them no. If that can be called a refusal — Mrs. 
Roberts told McCullough and Martin that she had no knowl- 
edge of any shortage of fund and no one ever mentioned 
this to her. 


We the undersigned wish to state that we are not satis- 
fied with the results of this meeting as there was no indica- 
tion from H. FE. Miller or H. B. Roberts that any of these 
conditions complained about by the undersigned would be 
corrected and we feel that in order to get justice for the 
members of Local 925 we have no alternative but to carry 
this case further to the courts. 


Now that is a copy of the minutes that was read in the 
Florida Hotel between Mr. Roberts and Mr. Miller on 
August 10. Now this Committee did not send to the Inter- 
national a protest of the results of that meeting, We 
waited for a few days because we knew that Mr. Miller, 
the way he operated, would probably make out his own 
report and anything that we said would probably be 
ignored anyway so we waited a few days and then on Au- 
gust 18 we received a reply from your General President 
which is evidently we figured him just about right and 
your General President, the signature signed on there is 
Joseph J. Delaney and he says here: 


“Dear Sir and Brothers: — In reference — Reference 
is made to my letter of August the 7th 1961 regarding the 
request made by your letter of July 24, 1961 that steps 
be taken to investigate the affairs of Local 925 — Tampa, 


37 


Florida. I have indicated in this letter to you I forwarded 
your letter to regional director H. KE. Miller with a request 
that he investigate the matter and report thereupon to 
me at his earliest convenience. I have now received brother 
Miller’s report in which he discussed in detail various 
complaints made in your letter. On the basis of that re- 
port I conclude that the various pursuasion for complaints 
set forth in your letter are without a foundation. 


Fraternally yours, 


/s/ JosePpH J. DELANEY” 


Now Brothers, your Business Agent has stated that we 
have not exhausted the ways of trying to iron out our dif- 
ficulty. I feel pretty sure that he did not that Mr. Roberts 
did not come back and take it up with his Executive Board 
and I doubt if they knew what went on in the Hotel because 
we were talking to a higher man than his Executive Board 
and I do not know whether he ever give in detail the affairs 
that went on in that Local, the discussion that taken place 
that night. We know that as long as he has the power to 
do what he thinks is right, whether he is right or not, and 
as I have told you before we know that he is not a trained 
man for the position he now holds. For that reason we 
know that he will make many mistakes. He has stated to 
you that I filed charges against your Local. 1 kindly ask 
you to examine those charges and they will plainly tell you 
that I have not charged this Local but I did charge H. B. 
Roberts. 


T am not going to take to much more of your time — the 
only reason that I have come before you boys tonight is 
there was some communications that I know that you had 
never heard and I wanted you to hear them. There is some 
of you there who doesn’t know me and those of you who do 
know me I don’t think that I have to talk to you, and 
Brother Chairman I believe that will conclude my defense 
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and I want to close by saying that under the law, (do you 
want me to read — I have a copy of the law — “were in- 
terested in the local — go ahead). 


Brother Chairman — I want to say this that I have 
within my rights exhausted so as I have exhausted the 
means of the men that signed this petition with me and we 
know of no alternative only to try and as I say we have 
not filed charges against this local or any officer in it with 
the exception we are condemning this man for what he 
has done and that is the conclusion of the petition and all 
of the argument that you have heard. We have not got any 
bones to pick ‘agin’ any of you only we don’t like the way 
this man has done. Brother Chairman that is all I have 
to say and my defense. 


Gentlemen, I (H. B. Roberts) would like to answer some 
of the accusations that brother Martin has read over to 
you — first thing I want to say is that I don’t do anything 
in this Local Union that this Executive Board doesn’t know 
about and I believe that they will tell you that everything 
that I do I bring back before this Executive Board at the 
end of the month. But, I can’t call an Executive Board 
Meeting every time I go out here and knock a job off, or I 
want to pull a man off a job if he is qualified to fill a job 
some place else and replace him. I consult the contractor 
about things like that too — they cooperate. This Execu- 
tive Board knows just about every move that I make in 
this Local Union. The fact of the matter is that I believe 
that 90% of the members knows what I am doing. They 
watch me because some people around here continue to call 
me a damn crook. 


Now, in reference to the charges that were filed. Brother 
Martin says that he filed the charges against H. B. Rob- 
erts not against the local Union. For your information T 
represent the local. I was elected to represent the Local 
Union in as fair and democratic an election as has ever 
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been conducted in this local union — Therefore, whenever 
you file charges against me for something I did to you on 
the job you are charging this local union I don’t care how 
you want to look at it. If you don’t believe that, read up 
on your laws — your Executive Board is responsible for 
the actions of this Local Union. 


Brother Miller answered the letter that was mailed to 
him by brother Delaney in answer to the petition that was 
mailed in. I have a copy of that letter — Brother Miller 
instructed our General President that he could find nothing 
wrong with the way that I was conducting the business 
of this Local Union — Nothing. He didn’t take my word 
for it when he walked in this office and said I want to look 
over the books, I want to investigate the election, I want 
to look at the hiring hall list — He didn’t ask me anything 
— He didn’t take my word for it he called your Committee. 
The Chairman of that Election Committee is sitting right 
here in this room tonight. I was accused by this man that 
circulated a petition all over the jobs in this territory now 
— all over, he finally succeeded in getting eleven stupid 
people to sign it. I know of a job that he went on that he 
couldn’t get one man to sign it — not one. I was accused 
of carrying the key to the election machine in my pocket 
before, during and after the election. Fellows I never even 
saw the key to the voting machine. As far as the election 
— the seeret ballots that were mailed out in this Local 
Union to the men that voted — I didn’t see them when 
they came in — I didn’t see them until after they were 
counted in that Executive Board Room. I kept a list of 
every member that was mailed a secret ballot and anybody 
that wants to know who they voted for — 90% of them 
came from Dunnetlon up here — go up there and ask those 
men who they voted for and ask Mr. McCullough if he 
didn’t go up there seeking their votes and they didn’t vote 
for him. I don’t think he got but six votes in the absentee 
ballots. But Mr. McCullough is not satisfied with the 
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election that was conducted democratic. The most demo- 
cratic clection that has ever been held in this Local Union 
and every man that voted was eligible to vote. He was 
a member in good standing if he was not suspended. 


Now lets get down to the books — Mr. Martin made a 
statement about the books — What about the books — I’m 
the one that will tell you something about the books and 
if you don’t want to take my word about go down and talk 
to Mr. Tuxworth that keeps them. The last three months 
that Mrs. Roberts was in this office there were some things 
in those books that had not been posted for the last audit 
until December and it was only about two weeks until the 
end of the vear so take that into consideration. I found 
money under the blotter in her office that she had tucked 
up under there and forgotten to mail back to the members 
receipts for it and fellows it was in an awful mess — I took 
me and two women in that office about four weeks to get 
those books straightened up and everyone on the P.C.T. 
There was a count of about 20 off on the PCT when we 
started fixing the books up.. Now fellows you don’t have to 
take my word for it — T will take anyone of vou down to 
Tuxworth — he will tell you — He is the man that audits 
these hooks and he is bonded. Far as the $113.00 is con- 
cerned it was short — we were short $113.00 and the 
$113.00 doesn’t mean anything to me. I have more than 
$113.00 —T don’t need $113.00 — but there were only three 
people handling that money when that $113.00 was short. I 
don’t know where it went to —It could be found if you 
wanted to spend enough money to find it, if it wasn’t taken, 
Tt could be found but you would have to go way back to find 
it — Now, there was three people that handled the money 
in this office at the time the shortage was found — that 
was myself — Mrs. Roberts and Ruble. When the man 
called me from the employment office I asked him if T 
could talk to Mrs. Roberts — I wanted to ask her if mayhe 
she could shed some light on the $113.00 — That is all T 
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wanted to ask her — I certainly didn’t want to ask her to 
come back to work, because I had told her several different 
things in that office that I didn’t want to leak out but some- 
how it managed to lenk out and I don’t mind telling any- 
body that it did. And I'll furthermore state that whoever it 
was leaking to caused her to lose her job and who ever 
caused her to lose her job I doubt very much if they are 
paying her the $75.00 a week now that she was making 
when she was here or when she left. 


Talking about hiring hall — sending men out of place 
on the list. T have been checked two or three times in here 
on that hiring hall list. Fact of the matter is a man w alked 
in one morning with T don’t remember exactly how many 
I believe seven or eight referral slips. Everyone of those 
referral slips came from that Virginia Carolina Job — I 
am not accusing anybody of anything. But they were 
turned over to the labor board and the man had to come 
in here and we spent four hours checking those things. 
When he got through there was papers all over the place 
— It took another four hours to straighten them up. He 
couldn't find anything wrong — Not a thing. Everything 
was in order. There is no member in here being dis- 
criminated against. Anytime that any one of you comes 
in here and wants to know why you weren’t sent on a job 
— fellows T am going to have an excuse for you and it is 
going to be a good one. 


As far as the financial statement is concerned I am under 
bond for every dime that I handle — I am under bnd for 
this money. If T run off with it the bonding company is 
going to stand good for it and I am going to jail so why 
does four or five other members want to worry about the 
money when they know T am under bond — would you 
mind telling me. No, they are not w orried about the money 
— they are interested in stirring up a lot of crap among 
the members. Anything to give Pee Wee a little bit of 

trouble. That is what they are interested in — He don’t 
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have enough trouble going out here and trying to fight 
Your battles for you but lets make just a little bit more 
for him hear, Lets irritate hell out of him — drive him 
mad — put him in his grave when he is 45 years old — 
thats all they want [If you fellows would like I will read 
you the answer that was mailed to brother McCullough 
who seemed to be the one that mailed the letter or the 
petition in to International — | will read bother Delaney’s 
answer back to you. Fellows, they are not Satisfied with 
circulating a petition and Writing International — or that 
is Brother Martin isn’t — He has got to go to National 
Labor Relations Board with an entirely different case, 
I want to impress upon you members that as I said before 
it is up to You how vou want to vote in this case. You 
have a mind of yourown. [am not S0ing to tell you how to 
vote. Tam going to tel] you one thing though, Tam going 
to promise you something — Everytime a man goes to the 
National Labor Relations Board from now Without coming 
to the proper channels — as soon as his case is dropped and 
it is cleared up Tam going to prefer more charges — This 
Local Union is not going to continued to spend their money 
on Attorney's fighting disgruntled members falsly accusing 
a man that js trying to help you and make decisions and 
Working as hard as [ aim because I can’t stand to much of 
it. T’ve stook about as much as J can and I have made up 
my feeble mind that it has got to end and Iam Sorry that 
it has to start. That is about all T have to say — 


Brother Martin takes the floor: Brothers, I would like 
to protest a statement made by the former 
and he made a state 


se stuff of hei 
cause T think they are good men I think they are able men 
of knowing what they want and what is right for them as 
well as for yourselves. Now these men I think were classi. 
fied as being the boot among the group with the exceptions 
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of I think one or two. I came into this local in 1946 most 
of those men put in between 20 and 35 years in this local 
and they had served most of that time as your officers. 
Those men knew what they were doing and they are not 
stupidity — They built this local and they handed it to 
you to do with as you have chosed so those men are not 
stupid. Now then he made a statement there that he didn’t 
have any candy in his pocket that you called him or looked 
to him as being daddy. I want to say that I don’t have any 
candy in my pocket and neither does any of those men that 
signed that petition. The only they are asking you for is 
the right to know how the local is run they built it they 
are entitled to that privilege. So far it has been denied 
them. So I don’t have any candy for you Iam more or less 
like the old nigger that was hainted in a hainted house 
and they didn’t believe in haints so it was come dark and 
one of them he looked over at the other one and he said 
were just as well to go home there ain’t no such a thing. 
About that time they heard a noise upstairs and one looked 


over to the other one and he said I’m going up there. If 
anything comes down by here in the dark you let the first 
one by that will be me because that second one is going to 
be your haint. Thats all I have to say brothers. 


I (H. B. Roberts) will retract the statement that the 
men were stupid but I will state that I don’t believe they 
were informed as to what they were signing and it wasnt 
explained to them if it had been I don’t think they would 
have signed it. Thank you Gentlemen: 


(Chairman) You have heard the defense — you have 
heard Brothers Roberts Charges and I would like to say 
to you that you are the jury. If you think Brother Martin 
is guilty then you come up here and vote guilty. If you 
think he is not guilty then you vote not guilty but remem- 
ber this the mans on trial and it is you, you out there and 
it is you out there that is going to convice him or vote him 
not guilty. I would like for each and everyone of you when 
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I call your name to come up here — get a ballot — mark it 
and put it in this box over here on the table — There will 
be pencils over there. When you get a ballot out of this 
box the conductor will give you a ballot — mark the ballot 
and please do not hang around the table — just move on 
back to your seats. Give the next man a chance to vote. 


I (H B Roberts) want it understood that I am not charg- 
ing Mr. Martin with anything except the charges that he 
made at the NLRB against myself and local 925. 


(Chariman) Brother Martin do you feel that you have 
had a fair trial before the members? 


I (Martin) believe according to the evidence that has now 
been presented I do feel that the men are — (Chairman — 
evidently the members scem to think that you did have 
a fair trial. They voted you guilty by a count of 50 yes 
— 10 no. Therefore it is my duty to make a decision in 
this case and before I make that decision I want to tell 
you as you know you have the right to appeal any decision 
I make to the General Executive Board in Washington, 
within a 30 day period. After your fine is paid you can 
appeal. I retract that remark I made to pay the fine first. 
You do have thirty days to appeal to the International 
Executive Board. Brother Martin I don’t like fining any- 
body anymore than they like to get fined but we have got 
to make exceptions in some cases — in all eases. There 
has been a lot of arguments and hell raising going on 
around here that we have got to stop it some one way or 
another. I am going to fine you $450.00 and I am going to 
put you on probation for three years. 
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BY-LAWS 
of 
INTERNATIONAL UNION OF 
OPERATING ENGINEERS 
LOCAL 925 


ARTICLE I 
Name 


This organization shall be known as Inter- 
national Union of Operating Engineers, Local 
925, and is affiliated with and is a local of the 
International Union of Operating Engineers. 
Local 925 operates pursuant to charters of The 
International Union of Operating Engineers, and 
subject to the constitution of the International 
Union of Operating Engineers, and consisting of 
a Parent Body, and Branches A, B, and C. 


ARTICLE Il 
Jurisdiction 


The jurisdiction of this Local Union shall be 
as expressed in the Constitution of International 
Union of Operating Engineers, and its geographic 
jurisdiction shall be as determined by the Inter- 
national Union from time to time. 


ARTICLE III 

Principal Office 
The principal office of this organization shall 
be located in the City of Tampa, County of Hills- 
borough, State of Florida. The organization may 
have such further offices either within or with- 
out the City of Tampa, Florida as the Executive 

Board may require from time to time. 
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ARTICLE IV 
Objects 


SECTION 1. The objects of the Local Union 
shall be: 

(a) To unite into one local organization all 
workers eligible for membership; 


(b) To engage in organizing unorganized em- 
ployees, and to provide services to those who 
are organized; 


(ce) To secure improved wages, hours, work- 
ing conditions, and other economic advantages, 
through organization, negotiations and collective 
bargaining, so that advancement of our standing 
in the community and in the labor movement 
through legal and economic means and other 
lawful methods; 


(d) To provide educational advancement and 
training for employees, members and officers; 

(e) To safeguard, advance and promote the 
principle of free collective bargaining, the rights 
of workers, farmers and consumers, and the 
security and welfare of all people by political, 
educational and other community activities; 

(f) To engage in cultural, civic, legislative, 
political, fraternal, educational, charitable, wel- 
fare, social and other activities, which further 
the interest of this organization, and its member- 
ship directly or indirectly; 

(g) To provide assistance, financial, moral or 
otherwise to other labor organizations, or other 
bodies having purposes and objectives, in whole 
or in part, similar or related to those of this 
organization; 

(h) To engage in community activities, which 
will advance the interests of this organization 
and its members in the community and in the 
nation, directly or indirectly; 

(i) To protect and preserve the union as an 
institution, and to perform its legal and con- 
tractual obligations; 


(j) To carry out the objectives of the Inter- 
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national Union as an affiliate thereof, and its 
duties as such an affiliate; 

(k) To receive, manage, invest, expend or 
otherwise use the funds and property of this 
organization to carry out the duties, and to 
achieve the objectives set forth in these By-Laws 
and the International Constitution, and for such 
additional purposes and objects not inconsistent 
therewith as will further the interests of this 
organization and its members, directly or in- 
directly. 


SECTION 2. It is recognized that the prob- 
lems with which this labor organization is accus- 
tomed to deal are not confined to restrictively 
defined unionism, or to organization and collec- 
tive bargaining alone, but encompass a broad 
range of economic and social objectives as set 
forth above, and as the union may determine 
from time to time; 

WE THEREFORE determine and assert that 
the participation of this labor organization in- 
dividually and with other organizations in the 
pursuit and attainment of the objectives set 
forth herein, is in the best interests of the organ- 
ization and ‘for the sole benefit of the organiza- 
tion and its members. 


ARTICLE V 
Membership 


SECTION 1. Eligibility for membership in 
this Local Union shall be as set forth in the 
International Constitution and applicants for 
membership shall comply with and be subject to 
the requirements imposed by these By-Laws and 
the International Constitution. 

SECTION 2. Membership is achieved by re- 
ceiving the Obligation, which can be administered 
only in a meeting of the Local, and after all re- 
quirements of the Constitution and Ritual have 
been fulfilled. 

SECTION 3. Each member shall comply with 
such regulations as the Local Union may from 
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time to time enact, and it shall be the duty of 
each member to keep himself informed as to 
such enactments. 


SECTION 4. No member shall enter into any 
agreement with his employer which differs in 
any respect from the Standard approved wage 
scale and the working rules of this Local Union. 


SECTION 5. No member shall conduct him- 
self in such manner as to injure the dignity, 
reputation, or prestige of the Local Union, nor 
shall he! injure or jeopardize the standing of a 
fellow member on the job. 


SECTION 6. No member shall represent him- 
self as an authorized spokesman for the Local 
Union, nor shall he discuss matters of Local 
Union business with anyone who was not at the 
meeting when such business was transacted, 
unless by virtue of the duties of the office he 
holds or by express permission of the Local 
Union. 

SECTION 7. It shall be the strict duty of 
each member before quitting any job to hold 
same until he can secure an unemployed engineer 
to fill his position, provided there are engineers 
unemployed. 


SECTION 8. It shall be the duty of each 
member to notify the Business Agent when 
terminating a period of employment for any rea- 
son and it shall be his duty to inform the Busi- 
ness Agent immediately upon learning of any 
vacancy that might exist. 


SECTION 9. It shall be the duty of all mem- 
bers of this Local Union to attend all duly 
authorized meetings called for the purpose of 
conducting the business of this Local Union. 


SECTION 10. It shall be the duty and obli- 
gation of each member to strive for the good 
of the organization; to conduct himself at its 
meetings with decorum and dignity; to avoid 
personalities in debates; to conform to the will 
of the majority and to cooperate in bringing 
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about unity of spirit, purpose and good fellow- 
ship within the organization at all times. 


SECTION 11. No member shall be allowed to 
go to another job after he has worked his regular 
eight hours in any 24-hour period, from midnight 
to midnight, unless he gets paid at the regular 
rate of overtime. 


SECTION 12. No member working in the 
jurisdiction of Local Union No. 925 shall at any 
time use intoxicating liquor while on the job, or 
report for duty while under the influence of 
same, or that when an engineer or apprentice is 
unable to report to work due to sickness or any 
other thing beyond his control he must first 
attempt to contact the Steward or foreman on his 
job. If unable to do so, he must notify the 
Business Agent of Local 925 not later than 9 A.M. 
on the day he fails to show up on his job. Fail- 
ure to do so will cause him to be subject to 
dismissal for violation of this rule and if dis- 
charged shall not be upheld by the Union. 


SECTION 13. No Engineer shall be employed 
on apprentice work when an Apprentice is avail- 
able, but when Engineers are not available, for 
operating work, an Apprentice may be used for 
operating, provided the Business Representative 
knows he is qualified for that work, and he shall 
then draw Operator’s scale of pay. 


SECTION 14. A roster for unemployed En- 
gineers and Apprentices shall be kept in the 
office of Local 925 and all men shall be assigned 
to all requisitions by the Business Representative. 
Men shall be assigned as to their qualifications. 
When registering on unemployed list, the date 
will follow each name. 


SECTION 15. When it is necessary for Local 
925 to furnish pickets, it shall be the duty of all 
members of Local 925 when called upon by the 
Business Representative to take his turn doing 
picket duty; should he fail or refuse to serve 
on the picket line, without plausible excuse, 
charges may be preferred against him. 
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SECTION 16. No Engineer or Apprentice will 
be permitted to place his name on the available 
list for work so long as he is gainfully employed 
on any work coming under the jurisdiction of 
Local 925, 


SECTION 17. Engineers, Mechanics, Firemen 
and Apprentices may go with their equipment 
when it is moved from one building construction 
job site to another providing the employer on 
the job site to which equipment is being moved 
desired to employ said operators. 


SECTION 18. No one can hold membership 
in another Building Trades Craft at the same 
time that they hold membership in Local 925. 
They must take out a withdrawal card from 
Local 925 as long as they are a member of an- 
other Building Trades Craft. When they give 
up their membership or furnish evidence that 
they have a withdrawal card from the other 
Building Trades Craft, they can then deposit 
their withdrawal card in Local 925 and become 
an active member again. 


ARTICLE VI 
Officers 


SECTION 1. The officers of this Local Union 
shall consist of a President, Vice-President, Re- 
cording-Corresponding Secretary, Financial Sec- 
retary, Treasurer, Three Trustees, Three 
Auditors, Conductor, Guard, Business Manager, 
and such delegates as the Local may elect. The 
offices of Financial Secretary and Treasurer 
shall not be held by the same person. The office 
of Business Manager may be combined with any 
other office. 

SECTION 2. The Business Manager of this 
Local Union shall be elected in the same manner 
as the officers. Business Agents, if any, shall 
work under the direction and control of the 
Business Manager of the Union, and shall not 
exercise executive functions or determine policy. 

SECTION 3. The Executive Board of this 
Local will be the President, Vice-President, Re- 
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cording-Corresponding Secretary, Financial Sec- 
retary, Treasurer and Business Manager, together 
with any business agents not included by virtue 
Horta holding one of the aforesaid named 
offices. 


SECTION 4. Eligibility to hold office or to 
be elected Business Manager or to the Local 
Executive Board, shall be governed by the pro- 
visions of the International Constitution and 
these By-Laws. 


SECTION 5. All officers shall be elected by 
secret vote, which shall be held at the last reg- 
ular meeting in June. Vacancies in office shall 
be filled as specified in Article XXIII of the 
International Constitution. 


SECTION 6. The term of all officers shall 
be for one, two, or three year(s) or until their 
successors are elected. The length of the term of 
the office shall be set at the time of nomination. 


SECTION 7. All officers of the Local Union 
must, as a condition of holding office, execute 
all necessary forms required by law in order to 
be filed with any federal or state agency, either 
for or in behalf of the Local, or as an officer or 
employee thereof. 


SECTION 8. All Officers in the performance 
of their duties shall adhere to the terms of these 
By-Laws and the International Constitution. 


ARTICLE VII 
Powers and Duties of Officers 

The powers and duties of the officers of this 
Local Union shall be as defined in the Inter- 
national Constitution, and in addition thereto, 
the following: 

SECTION 1. President: The President of this 
Local Union, together with the Corresponding 
Secretary, shall sign all official documents, deeds, 
mortgages, bonds, contracts, or other instruments. 

SECTION 2. Recording-Corresponding Secre- 
tary: It shall be the duty of the Rec.-Corrs. Sec- 
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retary to notify in writing the President, Business 
Manager, or other person of matters referred to 
him by the Local Union, within forty-eight (48) 
hours, if such person or persons is not present 
when the action is taken. In addition to all 
other duties, the Rec.-Corres. Secretary shall, not 
less than fifteen (15) days prior to the date of 
any election of officers in this Local, mail to 
each member at his last known home address, 
notice of such election. 


SECTION 3. All job stewards shall be ap- 
pointed by the Business Manager provided, how- 
ever, that job stewards are in no sense officers 
of this Local, have no authority to collect or 
receive dues or other funds on behalf of the 
Local, and are not authorized to call a strike, 
slowdown, or other work stoppage, interference 
with production, etc., and their duties shall be 
confined to determining that contracts and work- 
ing rules are abided by, and to handle the initial 
Processing of grievances. 

(a) The Steward shall be required to check 
each dues book on the first day of each month 
and should he find a book more than 30 days 
in arrears, he shall insist that said book be 
brought up to date not later than the following 
pay day. 

(b) In selecting a Steward for a job, the Busi- 
ness Agent is authorized to approve a man who 
has been qualified as a Steward through training, 
as well as qualified for the job in question. 


SECTION 4. The Business Manager shall be 
the principal Executive Officer of this organiza- 
tion and subject to the control of the Executive 
Board, shall in general supervise, conduct and 
control all business affairs of this organization, 
its officers and employees, and all assistant Busi- 
ness Agents, if any, shall work under his im- 
mediate supervision. It shall be the duty of the 
Business Manager, and he shall have the author- 
ity, to represent Local 925 in all matters and 
relations between employer, employee and Local 
925, and it will be his duty to supervise the Local 
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Union hiring hall to insure its operation in con- 
formance with all applicable laws and regula- 
tions. He may call on other officers and mem- 
bers for such assistance as may be necessary. 


ARTICLE VIII 
Powers and Duties of Local Executive Board 


SECTION 1. Except as may be otherwise pro- 
vided in these By-Laws and the International 
Constitution, the Local Executive Board is auth- 
orized and empowered to conduct and manage the 
affairs of this organization and to manage, invest, 
expend, contribute, use, and acquire Local Union 
funds and property in the pursuit and accom- 
plishment of the objectives set forth in the 
Constitution of the International Union, and these 
By-Laws and Resolutions adopted in furtherance 
thereof. The Executive Board is hereby em- 
powered, in addition to such other general pow- 
ers conferred by these By-Laws, the International 
Constitution or by Statute, to: 


(a) Make and change rules and regulations, 
not inconsistent with these By-Laws or the Inter- 
national Constitution, for the management and 
conduct of this Local Union, and to transact all 
business between membership meetings, except 
as may be otherwise provided for herein; 


(b) Provide for the salaries, allowances, di- 
rict and indirect disbursements, expenses and re- 
imbursements of expenses, for officers, agents 
and employees; 


(c) Provide for direct and indirect loans for 
such purposes and with such security, if any, 
as it deems appropriate, with such arrangements 
for repayment as it deems appropriate, or to the 
extent provided by law; 

(d) Provide for the employment and payment 
of attorneys, accountants, or other special serv- 
ices as may be required by the organization and 
to secure an audit of the books of this organiza- 
tion by a Certified Public Accountant at least 
once a year; 
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(e) On behalf of the Local Union, its officers, 
employees, or its members, to initiate, defend, 
compromise, settle, arbitrate, or release, or to ‘pay 
the expenses or costs of any legal proceedings 
or actions in any nature, if, in its judgment, it 
shall be necessary or desirable to protect, pre- 
serve, or advance the interest of the organization; 

(f). To transact all business and to manage 
and direct the affairs of the Local Union between 
membership meetings except as may be other- 
wise provided for. It may delegate to any of its 
officers, any of the functions and powers herein 
set forth; 

(g) To lease, purchase or otherwise acquire in 
any lawful manner, for and on behalf of the 
organization, any and all real estate, other prop- 
erty, rights and privileges whatsoever, deemed 
necessary or convenient for the prosecution of 
its affairs, and which the organization is author- 
ized to acquire, at such price or consideration 
and generally on such terms and conditions as 
they think fit, and at their discretion to pay 
therefor either wholly or Partly in money or 
otherwise; 

(h) Sell or dispose of any real or personal 
estate, property rights or privileges belonging to 
the organization whenever in its opinion, the in- 
terests of the organization will thereby be 
promoted; 

(i) Create, issue and make deeds, mortgages, 
trust agreements and negotiable instruments 
secured by mortgage or otherwise, and to do any 
other act or thing necessary to effectuate the 
same; 

(j) Create trusts, terminate and effectuate 
the same; 

(k) To do all acts, whether or not expressly 
authorized herein, which the Board may deem 
necessary or proper for the protection of the 
property of the Local, and for the benefit of the 
organization and its members. 

(1) No money shall be loaned to anyone from 
funds of this Local Union. 
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SECTION 2. All acts of the Executive Board 
shall be reviewable by the Local Union. Such 
shall be maintained in full force and effect, 
subject to revocation by action of the member- 
ship of the Local Union, if taken at the next 
subsequent meeting following the adoption of 
the act in question. 


SECTION 3. The Executive Board shall hold 
regular meetings at least once a month and may 
hold other meetings at such time and place as 
shall be determined by the President or upon 
the instance of at least three (3) of the officers 
of the Local. 


SECTION 4. A majority of the Board shall 
constitute a quorum for the transaction of busi- 
ness at any meeting of the Board. The action 
of the majority of the Board present at a meet- 
ing, at which a quorum is present shall be the 
action of the Board. 


SECTION 5. The Local may authorize pay- 
ment to Board Members, who are not full-time 
paid officers or employees of the Local, their 
expenses, including wages lost, if any, for at- 
tendance at each meeting of the Board. 


SECTION 6. All action taken at meetings of 
the Executive Board shall be reported to the 
om hae at the next regular meeting of the 

ocal, 


ARTICLE IX 
Allowances, Expenses and Benefits 


SECTION 1. Allowances: Recognizing that 
the officers and representatives of this organiza- 
tion shall not work regularly scheduled hours, 
and receive no compensation for overtime or 
premium pay; also recognizing that such indi- 
viduals are required to pay varying amounts for 
lodging and meals depending upon the city to 
which they travel, which amounts are sometimes, 
less, but more often more than the allowances 
given them, and recognizing that they must par- 
ticipate in cultural, civic, legislative, political, 
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fraternal, educational, charitable, social and other 
activities in addition to their specific duties, as 
provided by the Constitution and these By-Laws; 
that such activities benefit the organization and 
its members; that the time spent in such activi- 
ties is unpredictable and unascertainable, such 
officers, representatives and employees may be 
granted an allowance, (both for in-town and out- 
of-town work respectively, which in the case of 
out-of-town work shall include hotel and meal 
expenditures) in such amount (daily, weekly or 
monthly) as the local executive Board shall de- 
termine and the membership approve. 


SECTION 2. Expenses: (a) In addition to 
the allowances set forth above all officers and 
employees may be reimbursed for, or credit pro- 
vided for, all other expenses incurred in connec- 
tion with their activities. 

(b) When a representative of the organization 
is engaged in activities in the interest of or for 
the benefit of the organization or members, the 
Local Union shall pay exepnses incurred therein, 
or reimburse the representative upon receipt of 
itemized vouchers from him or the supplier of 
such services. 


SECTION 3. Automobile Allowance: (a) The 
Local Union may provide its representatives with 
automobiles, if the Local Union funds permit, 
or, at the discretion of the Executive Board, in 
lieu thereof, such representatives shall be paid 
an allowance for mileage in such amount or at 
such rate as shall be determined by the Execu- 
tive Board, or in the discretion of the Executive 
Board and in lieu of furnishing an automobile 
or paying a mileage rate, the Local Union may 
furnish gasoline, oil, tires, license tag, main- 
tenance, insurance and a depreciation allowance 
for such officer or reprsentative’s use of his 
Personal automobile. 

(b) In such instances where the Local Union 
either provides an automobile or an allowance 
for the use of an automobile, it is recognized that 
such officers or employees are required to be 
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on instant call at all times, may be required to 
garage such car, and are responsible for its 
safekeeping, accordingly for the convenience of 
the Union, and as partial compensation for such 
additional responsibilities, such officers shall be 
permitted private use of such car on a round- 
the-clock continuance basis including private use 
when the car is not required on Union business. 

(c) Where an automobile is furnished the 
Executive Board is empowered to authorize the 
Business Manager to sell, exchange or lease 
automobiles or to arrange financing thereof, in 
behalf of the Local Union, from time to time, 
provided that in its opinion, the Local Union 
funds permit. 


SECTION 4. Benefits: The Executive Board 
may from time to time provide the terms and 
conditions of employment for officers, employees 
and representatives of this organization, includ- 
ing but not limited to such fringe benefits as 
vacations with pay, holidays, sick leaves, time 
off for personal leave, and in connection there- 
with, any disability or sickness, health and wel- 
fare and retirement benefits and activities and 
facilities related thereto, and may from time to 
time provide changes therein as well as addi- 
tional compensation and allowances. 


ARTICLE X 
Removal of Officers 


Any officer or representative of Local Union 
925 may be removed from office after due trial 
and conviction as provided for under Article 
XXIII, Subdivision I, Section f, of the Interna- 
tional Constitution, by a vote of three-fourths 
(%) majority of the members of the Local in a 
referendum ballot, which is to be spaced over 
a period of thirty days. 


ARTICLE XI 
Meetings 


SECTION 1. The regular general membership 
meeting of this Local shall be held at the prin- 
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cipal offices at Tampa, Florida, on the First 
Friday of each month at 8:00 o’clock P.M. 


SECTION 2. The date and place of the reg- 
ular general membership meetings may 
changed and the date and place of special meet- 
ings may be fixed by the Executive Board, pro- 
vided the membership is given adequate notice 
of not less than three (3') days. 


SECTION 3. Any seven (7) members in good 
standing shall constitute a quorum at any reg- 
ular or special general membership meeting, 
provided that said seven (7) members shall in- 
clude at least three (3) officers or members of 
the Executive Board. 


SECTION 4. The Executive Board is author- 
ized to conduct membership meetings on a divi- 
sion, craft, place of employment or other similar 
basis, as it shall consider appropriate, considering 
the special needs of the organization, so as to 
permit the membership to attend meetings and 
express their views on matters of particular in- 
terest of their division, craft, place of employ- 
ment or other similar basis, and otherwise exer- 
cise their rights as members. Each special 
meeting on a division, craft, place of employment 
or other similar basis shall be conducted by an 
officer of the Local Union or a person designated 
by the Executive Board to conduct such meet- 
ing; and it shall be under the same procedures 
and rules as a general membership meeting in- 
sofar as practicable. Voting on contracts and 
strikes shall be limited to the members directly 
affected, subject to ratification by the Executive 
Board. The Local’s Executive Board shall estab- 
lish the number constituting a quorum for divi- 
sion, craft, place of employment or other similar 
basis, meetings. 


SECTION 5. Notification of special meetings 
shall specify the business to be ‘brought before 
such meeing and only the business so specified 
shall be brought before such meeting. 
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SECTION 6. Upon the filing, at the principal 
office of the Local, of a petition signed by twenty 
(20%) per cent of the membership in good 
standing, requesting a special general member- 
ship meeting, and specifying the business to be 
brought before such meeting, the President, or 
the Executive Board, shall, within a reasonable 
time not to exceed fifteen (15) days, call and 
hold such meeting. 


SECTION 7 (a). The Order of Business at 
regular general membership meetings, shall be 
as provided in the International Constitution. 


(b) The Rules of Order, as provided in the 
International Constitution, shall govern all 
meetings. 


(c) All matters pending before the Local 
shall be decided by majority vote of those 
members present and such vote shall be taken 
by a show of hands, or by voice, except where 
this Constitution and/or the Rules of Order, or 
any applicable State or Federal laws provide for 
pers than a majority vote and/or for a secret 
ballot. 


ARTICLE XII 


Duties of the Membership 


SECTION 1. An applicant shall be considered 
a member when he shall meet all the following 
requirements for membership: 

(a) Written application for membership as 
determined by the Local Union. 

(b) Tender of the initiation fees and three 
(3) months’ dues in advance. 

(c) Acceptance of his application and dues 
by the Union. : 

(d) Taking the obligation at regular meeting 
following the action upon his application. 

In the event the applicant shall fail to take 
obligation within a reasonable time following 
acceptance of his application, he shall forfeit the 
monies tendered except for good cause shown. 
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SECTION 2. A member shall lose his good 
standing in the organization by suspension or ex- 
pulsion from membership after appropriate pro- 
ceedings consistent with the By-Laws of this 
Constitution or, by non-payment of dues on or 
before the first business day of the current 
month in advance. 

A member losing his good standing status be- 
cause of his failure to pay his dues or other 
obligations as required by the International Con- 
stitution and these By-Laws, if he has not been 
suspended or expelled from membership, may 
reinstate his good standing for the purpose of 
attending Local Union meetings and voting at 
elections by the payment of all delinquent dues 
and other financial obligations prior to such 
meeting and election. 


SECTION 3. A member shall be considered 
to have voluntarily withdrawn from membership 
on taking of a withdrawal card. 

Owner-operators, supervisory employees and 
such other classifications as the Executive Board 
may determine shall take no part on committees 
selected to negotiate wages and working condi- 
tions with employers and shall not be permitted 
to vote on any such agreement or on any vote 
to strike or take other action with respect to the 
agreement to which they may be subject. 


SECTION 4. Responsibility of Members to the 
Local Union. 

(a) Every member by virtue of his member- 
ship in this Local Union is obligated to adhere 
to and follow the terms of the Local Union’s By- 
Laws andthe International Constitution with 
respects to his rights, dues, privileges and_im- 
munities conferred by them and by statute. Each 
member shall faithfully carry out such duties and 
obligations and shall not interfere with the 
rights of fellow members. 

(b) Every member by virtue of his member- 
ship in this Local Union authorizes this Local 
Union to act as his exclusive bargaining repre- 
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sentative with full and exclusive power to exe- 
cute agreements with his employer governing 
terms and conditions of employment and to act 
for him and have final authority in presenting, 
processing and adjusting any grievance, diffi- 
culty or dispute arising under any collective 
bargaining agreement or out of his employment 
with such employer, in such manner as the Local 
Union or its officers deem to be in the best 
interests of the Local Union. The Local Union 
and its officers, business representatives and 
agents may decline to process any such griev- 
ance, complaint, difficulty, or dispute, if in their 
sole discretion and judgment, such grievance, 
complaint or dispute lacks merit. 


(c) No member shall interfere with the 
elected Officers or Business Representatives or 
Business Agents of this organization in the per- 
formance of their duties and each member shall, 
when requested, render such assistance and sup- 
port in the performance of such duties as may 
be required by them, provided that this does 
not interfere with the individual rights as mem- 
bers. Each member shall adhere to the terms 
and conditions of pertinent collective bargaining 
agreements and shall refrain from any conduct 
that would interfere with the performance by 
this Local Union of its legal or contractual 
obligations. 


(d) No member shall engage in dual] unionism 
or espouse dual unionism or disaffiliation in the 
course of any meeting, shall not slander or libel 
the Local Union, its members or its officers, 
shall not be a party to any activity to secure the 
disestablishment of the Local Union as the col- 
lective bargaining agent for any employee. 


(e) No member shall be permitted at any 
assembly or meeting of other members to 


engage in any of the conduct herebefore 
described. 


(f) Every member shall follow the rules of 
order at all meetings of the Local Union. 
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(g) Membership in this Local Union shall not 
vest any member therof with the right, title or 
interest in or to the funds, property or other 
assets belonging to the Local Union now or here- 
after and no member shall have a property right 
to membership in this organization. 


(h) When a member decides to be elevated 
from any Branch Local to the Parent Body Local, 
he shall pay the difference in initiation fee, make 
his application to the Parent Body Local to be 
accepted, and this application shall be voted on 
at a regular meeting of Local 925. He must re- 
ceive a majority vote cast, after passing an ex- 
amination given him by the examining committee. 


(i) An apprentice Engineer must have his 
membership in 925-A a minimum of 12 months 
before he can make application to elevate from 
A to B Branch. 


(j) A B-Branch Engineer must hold member- 
ship in 925-B a period of three years before he 
can make application to elevate from B to Parent 
Body. 

SECTION 5. Exhaustion of Remedies. No 
member or officer of this Local Union shall re- 
sort to any court or agency outside this Local 
Union or the International Union unless and 
until he has:exercised all his rights as a member 
and all forms of relief and avenues of appeals as 
provided by the International Constitution or 
these By-Laws have been exhausted by him, un- 
less otherwise provided by statute. 


ARTICLE XIII 
Charges and Trials 


SECTION 1. Each member of this Union shall 
have the right to fair treatment in the applica- 
tion of Union rules and law in accordance with 
the International Constitution and these By-Laws. 
In apply the rules and procedures relating to 
Union discipline, the essential requirements of 
due process of law (notice, hearing, and judg- 
ment based upon the evidence) shall be observed, 
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without, however, requiring the technical for- 
mality followed in courts of law. 


SECTION 2. Members shall have the right to 
be represented by any member in good standing; 
but no lawyers shall be permitted to appear on 
behalf of members in internal Union trials. 


SECTION 3. Recognizing that these require- 
ments of fairness and due process of law will 
be administered by groups of laboring men, this 
Union adopts the following procedures with the 
specific understanding that the following proced- 
ural guides are designed to attain justice both 
to the individual member and the organization, 
and in instances where deviations from such pro- 
cedures are not such as to substantially affect 
the members’ substantive rights, these procedures 
are not to constitute technically precise require- 
ments of strict pleadings of courts of law. 


SECTION 4. Members and officers of this 
Union may be charged only with the offenses 
specified in the International Constitution or 
these By-Laws, and shall be tried in accordance 
with the procedures there specified. 


SECTION 5. The procedure specified in the 
International Constitution shall govern all trials 
and appeals. The requirements of the Interna- 
tional Constitution and of fairness and due 
process will be attained by substantial adherence 
to the following: 

(a) The specific details of the conduct or 
activity charged and the nature of the offense 
allegedly committed shall be given in the charges, 
with the names, dates and places where possible, 
and the section or sections of the Constitution or 
these By-Laws alleged to have been violated. 

(b) Either verbatim minutes, mechanical re- 
cording or accurate summaries of the evidence 
should be kept. 

(c) The accused should have the right to 
confront and cross examine witnesses giving testi- 
mony against him. 
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(d) The accused will be given full opportun- 
ity to make his defense and to produce testi- 
monial or documentary evidence for that purpose. 


(e) All documents in the proceeding, as well 
as summaries of evidence or stenographic min- 
utes shall be preserved and kept available for 
use in further proceedings in the Union. 


(£) It should always be understood that every 
accusation must be supported by proof. 


ARTICLE XIV 
Dues, Fees and Assessments 


SECTION 1. Dues. The regular monthly dues 
of this organization shall be not less than $3.00 
per month and not more than $6.50 per month, 
except that in case of extended illness, employ- 
ment outside of the craft, or similar situation, 
the Executive Board may authorize dues of $2.00 
per month for such member. The dues in the 
various crafts, classifications and branches will 
be in accordance with the following schedule: 


Local 925 (Parent Body Members) 


Stationary Engineers in 
Industrial Employment $3.00 per month 


While employed on unorganized 
highway, paving or sewer work 4.50 per month 


All other classifications and 
employment .... .. 6.50 per month 


Local 925-A 


All classifications and 
employment $4.00 per month 


Local 925-B 


While employed on unorganized 
highway, paving or sewer work $4.50 per month 
Hoisting, portable, and all other 
classifications and employment 6.50 per month 
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Local 925-C 


Highway, paving, and 
sewer work $4.50 per month 


Industrial work and all 
other classifications and 
employment . .. 3.00 per month 


SECTION 2. Initiation Fees: Each applicant 
for membership in any branch of this organiza- 
tion shall be required to pay the initiation fee, 
initial assessment and advance dues hereinafter 
provided. Members of one branch advancing to 
another branch will be required to pay the dif- 
ference between the amount already paid and 
the amount required for such branch. It is ex- 
pressly understood that each application for 
membership will be presented to the member- 
ship at their regular meeting for their approval 
or disapproval in the manner provided in Sec- 
tion 1 of Article XII of these By-Laws. The 
amounts hereinafter specified must be tendered 
in advance before the application can be sub- 
mitted to the membership. 


Local 925 (Parent Body) 


Hoisting and Portable — Initiation, $50.00; New 
Member Assessment, $50.00; 3 mo. dues in ad- 
vance at $6.50 per mo., $19.50; for a total of 
$119.50. 

Stationary Engineers on Industrial Work — 
Initiation, $5.00; no new member assessment; 3 
mo. dues in advance at $3.00 per mo., $9.00; for a 
total of $14.00. 


Local 925-A 


All classifications and employment — Initia- 
tion, $10.00; New Member Assessment, $50.00; 
3 mo, dues in advance at $4.00 per mo., $12.00; 
for a total of $72.00. 

Local 925-B 

Unorganized highway, paving or sewer work— 

Initiation, $15.00; New Member Assessment, 
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$50.00; 3 mo. dues in advance at $4.50 per mo., 
$13.50; for a total of $78.50. 


Hoisting, portable, and all other classifications 
and employment — Initiation, $15.00; New Mem- 
ber Assessment, $50.00; 3 mo. dues in advance at 
$6.50 per mo., $19.50; for a total of $84.50. 


Local 925-C 


Highway, paving or sewer work — Initiation, 
$5.00; New Member Assessment, $50.00; 3 mo. 
dues in advance at $4.50 per mo., $13.50; for a 
total of $68.50. 


Industrial work and all other classifications 
and employment — Initiation, $5.00; No New 
Member Assessment; 3 mo. dues in advance at 
$3.00 per mo., $9.00; for a total of $14.00. 


SECTION 3. Assessments: General or special 
assessments and levies may be made from time 
to time in the manner hereinafter provided. 


SECTION 4. Reinstatement Fee: (a) Any 
member that has been suspended from member- 
ship in this organization for non-payment of dues 
shall make application for reinstatement, accom- 
panying such with all back dues at the regular 


rate, together with three (3) months dues in ad- 
vance and a $10.00 reinstatement feee. Such ap- 
plication will be presented to the Executive 
Board, which may or may not require the pres- 
ence of the applicant for reinstatement, and the 
Executive Board will make its recommendations 
to the membership at the next regular meeting 
of the organization, which will finally approve or 
disapprove the application for reinstatement. If 
the application for reinstatement is rejected by 
the membership, the monies deposited will be 
refunded. 

(b) Members who have been suspended for 
a period of two (2) years may be permitted to 
apply as a new member. 


SECTION 5. Any increase in the rate of dues 
or initiation fees or the levying of any general 
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or special assessment shall be made only in ac- 
cordance with the following procedure: 


(a) Reasonable notice shall be given by the 
Recording-Corresponding Secretary to the mem- 
bership at least 15 days prior to the meeting at 
which the membership will consider the question 
of whether or not such dues, initiation or rein- 
statement fees, or general or special assessments 
shall be levied or changed. Such meeting may 
be general or special, except that where the 
proposed action is to be limited to a particular 
branch, craft or place of employment, only the 
members affected will vote on the question. 


(b) The notice of the meeting will indicate 
that an increase or change or levying of dues, 
fees or assessments is to be voted on and at such 
meeting the vote on such question shall be by 
secret ballot of the affected membership in good 
standing attending such meeting. 


(c) A majority vote as hereinabove provided 
shall decide the issue. An increase in the initia- 
tion fee must be approved by the General Presi- 
dent before becoming effective. 


ARTICLE XV 
Delegates 


SECTION 1. Delegates from this organization 
to the General Convention shall be elected in 
accordance with the provisions of Article 3, 


Section 3, of the International Constitution. 


SECTION 2. The President may appoint as 
delegates to central bodies, and delegates to all 
conventions of labor, including any trade, craft, 
regional or other conference, or to any local, 
state or national body, other than the convention 
of the International Union of Operating En- 
gineers, any member of the Local Union who 
meets the qualifications imposed upon officers 
by the Constitution and these By-Laws. 


23 


Y AVAILABLE 
nal bound volume 


ARTICLE XVI 


Negotiations, Ratifications of Agreements 
Strikes and Lockouts 


SECTION 1. Relations with employers shall 
at all times in accordance with the provisions 
of the International Constitution, Article 23, Sub- 
division 11, and any applicable State or Federal 
law. 


SECTION 2. The Executive Board is hereby 
authorized in the formulation of demands of em- 
ployers in conducting negotiations and in de- 
termining action to be taken in support of the 
position of this organization to conduct meetings 
and votes upon the involved questions limited to 
members in the directly affected division, branch, 
craft, or place of employment, and the action 
of such meeting shall be submitted to the Execu- 
tive Board for its approval. 


SECTION. 3. Ratification of agreements with 
employers shall be subject to the same pro- 
cedures as hereinabove set forth. 


SECTION 4. If a settlement cannot be reached 
in connection with the negotiation or modifica- 
tion of a collective bargaining agreement between 
the members of this Local Union and an em- 
ployer after the authorized negotiators of this 
organization have used reasonable means of 
achieving a settlement through the processes of 
collective bargaining, the matter shall be subject 
to the strike procedure, conditions and qualifica- 
tions set forth in the Constitution. The Execu- 
tive Board may, in its discretion, provide that 
the strike vote belimited to the members em- 
ployed in a particular division, craft or place 
of employment. 


SECTION 5. Strikes which are not terminated 
by the conclusion of a collective bargaining 
agreement or by arbitration or otherwise may 
be terminated in such manner as the Executive 
Board shall determine appropriate. 
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ARTICLE XVII 
International Constitution. 


The Local Union acknowledges that the Con- 
sitution of the International Union of Operating 
Engineers as presently constituted or hereinafter 
amended, supersedes any provisions of these By- 
Laws herewith or hereinafter adopted which may 
be inconsistent with such Constitution. The 
Local Union hereby re-adopts, as its Constitution, 
such International Constitution, and incorporates 
herein by reference, as though fully set forth 
herein, all such provisions of such Constitution, 
as it may be interpreted, modified, or amended 
from time to time, which are applicable to Local 
Union matters and affairs, and shall perform all 
the duties imposed upon a Local Union by such 
Constitution. 


Neither this Local Union, nor any of its offi- 
cers, business representatives or employees, has 
the power to make any contract or agreement 
nor to incur any liability which shall be binding 
upon the International Union or any of its af- 
filiates other than this Local Union unless the 
written consent of the governing body or execu- 
tive officer thereof has first been obtained auth- 
orizing such action. Neither this Local Union 
nor any of its officers, representatives or em- 
ployees has been authorized or empowered to 
act as an agent of the International or any of 
its affiliated bodies and shall not be deemed an 
agent for any such body unless expressly author- 
ized in writing by the governing body or execu- 
tive officer of such body to act in that capacity. 
No agreement or contract shall be binding upon 
this Local Union unless executed and delivered 
by its duly authorized officers. 


ARTICLE XVIII 
Fiscal Year 


The fiscal year of this organization shall be 
from April 1, through March 31. 
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ARTICLE XIX 
Saving Clauses 


SECTION 1. The provisions of these By-Laws 
relating to the payment of dues, assessments, 
fines, penalties, etc., shall not be construed as a 
limitation or qualification upon the use of any 
hiring hall operated by this organization nor 
shall they be construed as requiring any em- 
ployer to violate any applicable law. However, 
all financial obligations imposed by or under 
the International Constitution and these Local 
Union By-Laws (and in conformity therewith) 
Shall be legal obligations of the members upon 
whom imposed and enforcible in a court of law. 


SECTION 2. If any provision of these By- 
Laws shall be declared invalid or inoperative, by 
any competent authority of the executive, judicial 
or administrative branch of federal or state 
government, the Local Executive Board shall 
have the authority to suspend the operation of 
such provision during the period of its invalidity 
to to substitute in its place and stead a provision 
which will meet the objections to its validity 
and which will be in accord with the intent and 
purpose of the invalid provision. If any Articcle 
or Section of these By-Laws should be held in- 
valid by operation or law or by any tribunal of 
competent jurisdiction, the remainder of this 
Constitution or the application of such Article 
or Section to persons or circumstances other 
than those to which it has been held invalid, shall 
not be affected thereby. 


ARTICLE XX 
Amendments 


Any member may propose amendments to 
these By-Laws. The proposed amendments, un- 
less otherwise provided herein, shall be sub- 
mitted to the Local Union and read at one reg- 
ular meeting and voted upon at the next regular 
meeting. Amendments may also be proposed, 
read and voted upon at a special meeting called 
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for such purpose with advance notice to the 
membership of the nature of the amendment. 
Amendments may be approved by a majority 
vote of those members present an voting. 


ARTICLE XXI 


SECTION 1. On and after August 1, 1958, 
all operating engineers or apprentices who wish 
to use the facilities of Local 925 in being placed 
on a job with an employer must first meet the 
following requirements: 


(a) He may be required to take a written ex- 
amination so he can be placed in his proper 
classification as stated in_ the apprenticeship 
standards of the Operating Engineers Apprentice- 
ship program, said examination would be graded 
by the Operating Engineers Joint Apprenticeship 
Committee of Local 925. 


(b) He must have in his possession proper 
evidence showing that he is currently a registered 
voter in at least one of the following counties in 
the jurisdiction of Local 925: Citrus, DeSoto, 
Dixie, Gilchrist, Hardee, Hernando, Hillsborough, 
Lake, Levy, Manatee, Marion, Osceola, Pasco, 
Pinellas, Polk, Sarasota, and Sumter. This re- 
quirement may be waived provided the engineer 
or apprentice in question is not of voting age 
or if additional qualified men are needed to fill 
jobs during a shortage of qualified engineers. 

(c) After an engineer or apprentice is as- 
signed to a job, if he quits or is fired for cause 
his name shall be placed at the bottom of the 
available list. Or, upon being offered a job 
which he is qualified for, should he refuse or 
fail to take this job without a plausible excuse 
ne name shall go to the bottom of the available 
ist. 

(da) After an engineer or apprentice is as- 
signed to a job and it does not last for a mini- 
mum of forty hours, he shall keep his place on 
the available list. If the job is of forty hours 
or more duration, his name shall be placed at 
the bottom of the available list. 
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(e) After registering for work, he must re- 
Port in each week in order to keep bis name on 
the available list. This may be done by phone, 
mail, or in person. 


Report of By-Laws Committee: 


H. B. ROBERTS 
J. C. SWEENY 
LELAND BAKER 


Adopted June 6, 1960 
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148 NLRB No. 81 D-6411 
Tampa, Florida 
UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS 
BOARD 


Case No. 12-CB-605 


H. B. Roperrs, Bustxess Manacer or Locau 925, INTER- 
NATIONAL Union oF Oprratinc Encrneers anp Locau 
No. 925, INTERNATIONAL UNION OF OPERATING ENGINEERS 
(Wett_man-Lorp ENGINEERING, [Nc.) 


AND 


Watiace J. Mantix, An [Individual 


DECISION AND ORDER 


Upon charges duly filed by Wallace J. Martin, the Gen- 
eral Counsel of the National Labor Relations Board, by 
the Director for the Twelfth Region, on July 13, 1962, issued 
2 complaint against Respondents, H. B. Roberts, business 
manager of Local 925, International Union of Operating 
Engineers and Local 925, International Union of Operating 
Engineers. Copies of the charges, the complaint, and 
notice of hearing before a Trial Examiner were duly served 
upon Respondents and the Charging Party. In substance 
the complaint alleged that Respondents violated Section 
8(b)(1)(A) of the Act by fining the Charging Party be- 
cause he had filed unfair labor practice charges with the 
Board. 

Respondents’ answer admits the jurisdictional allega- 
tions of the complaint and the factual allegations except 
that Respondents deny that the Charging Party was a 
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member of Respondent Union at the time the complaint 
issued and that a fine was imposed against the Charging 
Party because he had filed charges with the Board. Re- 
spondents assert, rather, that Martin was fined pursuant to 
Respondent Union’s bylaws because he failed to exhaust his 
internal union remedies prior to filing his charge with the 
Board. Respondents denied the commission of any unfair 
labor practices. 


On August 17, 1962, all parties to this proceeding en- 
tered into a stipulation of facts, and on the same date 
moved jointly to transfer this proceeding directly to the 
Board, for findings of fact, conclusions of law, and a deci- 
sion and order. The parties waived their rights to a hear- 
ing before a Trial Examiner and to the issuance of a Trial 
Examiner’s Decision. The Board granted the motion to 
transfer the case to the Board. The General Counsel and 
Respondents filed briefs. On July 9, 1964, the Board, 
pursuant to notice, heard oral argument at Washington, 
D. C. Respondents and the General Counsel appeared at 
the hearing by counsel and participated in the argument 
to the Board.’ 


The Board has considered the briefs, arguments, and 
the entire record in this case, and based thereon makes the 
following: 


I. Findings of Fact 


1. Jurisdiction 


Respondent Union represents in collective bargaining 
various of its members and other persons employed by 
Wellman-Lord Engineering, Inc. Wellman-Lord is a Flori- 
da corporation which, during the year immediately pre- 
ceding the filing of the charges herein, performed services 


*The American Federation of Labor and Congress of Industrial 
Organizations filed a brief as amicus curiae and argued orally in sup- 
port of Respondents’ position. 
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in the course and conduct of its business valued in excess 
of $50,000 outside the State of Florida. It was stipulated, 
and we find, that Wellman-Lord is engaged in commerce 
within the meaning of the Act. 

2. The labor organization involved 

Respondent Local 925, International Union of Operating 
Engineers, is a labor organization within the meaning of 
Section 2(5) of the Act, and Respondent H. B. Roberts 
is an agent of Respondent Union acting in its behalf. 

3. The unfair labor practices 

Charging Party Martin joined Respondent Union in 
1946, On or about September 26, 1961, and again on or 
about October 19, 1961, Martin while a member of the 
Union filed unfair labor practice charges against the Union 
and Roberts as its agent alleging that Respondents had 
caused or attempted to cause Wellman-Lord to diserimi- 
nate against him in violation of Section 8(b) (2) and (1)(A) 
of the Act. The September charge was withdrawn by Mar- 
tin prior to any action by the Regional Director on the 
charge. The October charge was withdrawn after the Re- 
gional Director advised Martin that an investigation failed 
to reveal sufficient evidence of a violation. 


Following the withdrawal of the charges with the Board, 
Respondent Roberts filed charges against Martin with 
Respondent Union alleging that Martin had violated the 
constitution of the International Union of Operating En- 
gineers and the bylaws of Respondent Union by filing un- 
fair labor practice charges with the Board prior to ex- 
hausting his internal union remedies.’ 


2 Article XII, Section 5, of Respondent Union’s bylaws provides: 
No member or officer of this Local Union shall resort to any court or 
agency outside this Local Union or the International Union until he 
has exercised all his rights as a member and all forms of relief and 
avenues of appeals as provided by the International Constitution or 
these By-Laws have been exhausted by him, unless otherwise provided 
by statute. 
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Respondents did not indicate in the stipulation of facts, 
in briefs, or in argument what form of relief or avenue of 
appeal was available to Martin under the International’s 
constitution or Respondent Union’s bylaws for the alleged 
discriminatory action taken against him by Respondent 
Roberts. 


At Martin’s subsequent trial before the Union member- 
ship, Roberts made this statement to Martin and the mem- 
bers present: 


I am going to promise you something. Every time a 
man goes to the National Labor Relations Board from 
now without coming to the proper channels — as soon 
as his case is dropped and it is cleared up Iam going 
to prefer more charges. 
On January 5, 1962, Martin was found guilty, fined 
$450.00, and placed on probation for 3 years. 


Respondents contend that the imposition of a fine upon 
a union member does not constitute restraint and coercion 
within the meaning of Section 8(b)(1)(A) of the Act, and, 
in any event, that the proviso to Section 8(b)(1)(A) 
immunizes Respondents’ conduct from the Board’s remedial 
powers. 


We find, for the reasons stated in our decision in Local 
138, International Union of Operating Engineers, AFL- 
CIO (Charles S. Skura), that Respondents violated Sec- 
tion 8(b)(1)(A) by imposing a fine on Martin for filing 
an unfair labor practice charge with the Board, or for fail- 
ing to exhaust his internal union remedies prior to filing 
charges. 


Il. The effects of the unfair labor practices upon 
commerce 


The activities of Respondents set forth above have a 


*148 NLRB No. 74 issued this day. 
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close, intimate, and substantial relation to trade, traffic, 
and commerce, among and between the several States and 
tend to lead industrial strife burdening and obstructing 
commerce. 


III. Conclusion of law 


1. Respondent Union is a labor organization within the 
meaning of Section 2(5) of the Act, and Respondent Rob- 
erts is an agent of Respondent Union acting in its behalf. 


2. By imposing a fine against Wallace J. Martin be- 
cause Martin had filed unfair labor practice charges with 
the Board or had failed to exhaust his internal union 
remedies prior to filing charges with the Board, Respond- 
ents engaged in and are engaging in unfair labor practices 
within the meaning of Section 8(b)(1)(A) of the Act. 


3. The aforesaid unfair labor practices are unfair labor 
practices affecting commerce within the meaning of Section 
2(6) and (7) of the Act. 


The Remedy 


Having found that Respondents have engaged in unfair 
labor practices, we shall order Respondents to cease and 
desist therefrom and take certain affirmative action de- 
signed to effectuate the policies of the Act. Since we have 
found that Respondents violated the Act by fining Martin 
for filing an unfair labor practice charge or failing to ex- 
haust his internal union remedies prior to filing such 
charges, we shall order Respondent Union to reimburse 
and make whole Martin‘ for the amount of the fine un- 
lawfully exacted from him, with interest at 6 percent per 
annum.’ 


“In accord with our usual policy, the reimbursement provisions of 
the remedy shall apply to Respondent Union only and not to Respondent 
Roberts. 


‘Isis Plumbing & Heating Co., 138 NLRB 716. 
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ORDER 


Pursuant to Section 10(e) of the National Labor Rela- 
tions Act, as amended, the National Labor Relations Board 
hereby orders that Respondent, Local 925, International 
Union of Operating Engineers, its officers, agents, and rep- 
resentatives, and Respondent H. B. Roberts, its agent, 
shall: 


1. Cease and desist from: 


(a) Fining employees for filing unfair labor practice 
charges with the Board or failing to exhaust their internal 
union remedies prior to filing such charges with the Board, 
or otherwise participating or cooperating in Board pro- 
ceedings. 


(b) In any like or related manner, restraining or coere- 
ing employees in the exercise of the rights guaranteed in 
Section 7 of the Act. 


2. Take the following affirmative action which the Board 
finds necessary to effectuate the policies of the Act: 


(a) Reimburse and make whole Wallace J. Martin for 
the amount of the fine unlawfully exacted of him, with 
interest thereon at 6 percent per annum, as set forth in 
“The Remedy” section of the Dicision.’ 


(b) Post at Respondent Union’s business offices and 
meeting halls in Tampa, Florida, copies of the notice at- 
tached hereto marked “Appendix.” Copies of said notice, 
to be furnished by the Regional Director for the Twelfth 
Region, shall, after being duly signed by an official rep- 


‘The provisions of this paragraph shall not apply to Respondent 
Roberts. 


"In the event that this Order is enforced by a decree of a United 
States Court of Appeals, there shall be substituted for the words 
“Pursuant to a Decision and Order” the words “Pursuant to a Decree 
of the United States Court of Appeals, Enforcing an Order.” 
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resentative of Respondent, and by Respondent Roberts, be 
posted by the Respondent Union immediately upon receipt 
thereof, and be maintained by it for a period of 60 consecu- 
tive days thereafter, in conspicuous places, including all 
places where notices to its members are customarily 
posted. Reasonable steps shall be taken to insure that said 
notices are not altered, defaced, or covered by any other 
material. 


(c) Notify the Regional Director for the Twelfth Re- 
gion, in writing, within 10 days from the date of this Deci- 
sion and Order, what steps the Respondents have taken 
to comply herewith. 


Dated, Washington, D. C., August 31, 1964. 


Frank W. McCutiocu, Chairman 
Boyp Lerepom, Member 
Joun H. Fannrnc, Member 
Geratp A. Brown, Member 
Howarp JENKINS, JR. Member 
[SEAL] Nationat Lasor Retations Boarp 


APPENDIX 


NOTICE TO ALL OUR MEMBERS, 
OFFICERS, REPRESENTATIVES AND AGENTS 
Pursuant TO 
A DECISION AND ORDER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
as amended, we hereby notify you that: 


WE WILL NOT fine employees for filing unfair labor 
practice charges with the National Labor Relations 
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Board or for failing to exhaust their internal union 
remedies prior to filing such charges with the Board, 
or otherwise participating or cooperating in National 
Labor Relations Board proceedings. 


WE WILL NOT in any like or related manner re- 
strain or coerce employees in the exercise of their 
rights guaranteed in Section 7 of the Act. 

WE WILL reimburse and make whole Wallace J. 


Martin for the amount of fine unlawfully exacted from 
him with interest thereon at 6 percent per annum. 


Locau 925, IyternationaL Union oF OPERATING ENGINEERS 


(Title) 


(H. B. Roserts), Bustness Manacer, Locat 925, Inter- 
NATIONAL Union oF OPERATING ENGINEERS 


(Business Manager) 
Dated 
This notice must remain posted for 60 consecutive days 


from the date of posting, and must not be altered, defaced, 
or covered by any other material. 


Employees may communicate directly with the Board’s 
Regional Office, 112 East Cass Street, Tampa 2, Florida 
(Tel. No. 223-2643), if they have any question concerning 
this notice or compliance with its provisions. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,942 


H. B. Roserts, Bustness Manacer or Loca 925, Ixter- 
NATIONAL Union oF OperaTiInc ENGINEERS AND Loca. 
No. 925, InternationaL Union oF OperatinG ENGINEERS 

Petitioners, 
Vv. 


NaTionaL Lasor Retations Boarp, Respondent. 


PRE-HEARING CONFERENCE STIPULATION 


To the Honorable, the Judges of the United States Court 
of Appeals for the District of Columbia Circuit: 


Pursuant to Rule 38(k) of the Rules of this Court, the 
parties, subject to Court’s approval, hereby stipulate and 
agree as follows: 


I 
THE ISSUES 


1. Whether the Board erred in finding that a union fine 
imposed on a member for filing an unfair labor practice 
charge with the Board or for failing to exhaust his internal 
union remedies prior to filing such charge restrained or 
coerced the member in violation of Section 8(b)(1)(A) of 
the Act, notwithstanding the proviso in Section 8(b) (1) (A) 
preserving the right of a labor organization to prescribe 
its own rules with respect to the acquisition or retention 
of membership. 

2. Whether the Board’s order, if otherwise proper, was 
too broad in that it directed the Union to reimburse a 
fine which the record does not show to have been col- 
lected. 
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3. Whether the Board’s order, if otherwise proper, was 
too broad in that it directed the Union and its agents to 
cease and desist from fining employees for “otherwise par- 
ticipating or cooperating in Board proceedings.” 


II 
DESIGNATION OF RECORD 


1. The record in this case shall be reduced to a joint 
appendix comprising the materials each party designates, 
with each party bearing the cost of printing the material 
contained in its designation. Petitioners will be responsible 
for printing the joint appendix. Petitioners will designate 
the Board’s decision and order, this stipulation and the 
Court’s order thereon. 


2. Petitioners will serve their designation on or be- 
fore November 13, 1964; Respondent will serve its desig- 
nation on or before November 20, 1964. The joint appendix 
will be served when petitioners file their opening brief. 


III 
BRIEFS 


While the parties are aware that the times for filing 
briefs are set by the Court, and not by the parties, we re- 
spectfully request that the Court consider the following 
circumstances : 


1. Pursuant to Rule 38(g) the transcript of the record 
herein is due to be filed on or before November 17, 1964. 


2. Therefore, according to Rule 18(a), petitioners’ brief 
would be due on December 27 and respondent’s brief on 
about January 22, 1965. 

3. The intervening Christmas and New Year holiday 


season can be expected, according to this schedule, to 
hinder both parties in meeting their respective deadlines. 
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4. In the opinion of counsel for both parties a more 
appropriate schedule for the submission of briefs would 
be as follows: 


Petitioners’ brief: January 8, 1965 
Respondent’s brief: February 2, 1965 
Petitioners reply 

brief (if any): February 17, 1965 


/s/ MarceL Ma.yet-PRrevost 
Assistant General Counsel 
NationaL Lasor Retations Boarp 


Dated at Washington, D. C., 
this 9th day of November, 
1964. 


/s/ THeEopore J. St. ANTOINE 
Counsel for Petitioners 


Dated at Washington, D. C., 
this 10th day of November, 
1964. 


UNITED STATES COURT OF APPEALS 
FOR THE District oF CoLUMBIA CIRCUIT 


No. 18, 942 September Term, 1964 


H. B. Roberts, ct al., v. 
National Labor Relations Board 


Before: Wright, Cireuit Judge, in Chambers. 


ORDER 


The parties in the above-entitled case have submitted 
a stipulation of the issues pursuant to Rule 38(k) of the 
General Rules of this Court, and a request for approval of 
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a briefing schedule, and the stipulation having been con- 
sidered, the stipulation is approved, and it is 


ORDERED that the stipulation shall control further 
proceedings in this case unless modified by further order 
of this court, and the stipulation shall be printed in the 
joint appendix of the parties herein and it is 


FURTHER ORDERED that the time for filing the 
briefs of the parties are fixed as follows: 


Petitioners’ brief shall be filed on or before 
January 8, 1965. 


Respondent’s brief shall be filed on or before 
February 2, 1965. 


Petitioners’ reply brief, if any, shall be filed on 
or before February 17, 1965. 


The briefs of the parties may be filed in typewritten 


form, provided that the briefs and the joint appendix of 
the parties shall be filed in printed form not later than 
the date on which petitioners’ reply brief is due to be filed. 
Dated: November 16, 1964 


BRIEF FOR PETITIONERS 


IN THE 


United States Court of Appeals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 18942 


H. B. Rozerrs, Bustness Manacer, or Locau 925, Interna- 
TIONAL Union oF Operative ENGINEERS aND Loca 928, 
InrernaTiIonaL Union oF OPERATING ENGINEERS, 

Petitioners 
v. 


Nationa Lasor Retations Boarp, Respondent 


ON PETITION FOR REVIEW AND ON CROSS- 
PETITION FOR ENFORCEMENT OF AN ORDER OF 
THE NATIONAL LABOR RELATIONS BOARD 


Frank E. Haminron 
Harper, Orr & Hamiron 
ro , 101 E. Kennedy Boulevard 
United States Court of fncoaisTampa, Florida 


J. Atgert WoLL 
Rosert C. Maver 
Trropore J. Sr. ANTOINE 
Wott, Maver & St. ANTOINE 
736 Bowen Building 
815 Fifteenth Street, N. W. 
Washington, D. C. 
Attorneys for Petitioners 


STATEMENT OF QUESTIONS PRESENTED 


1. Whether the Board erred in finding that a union fine 
imposed on a member for filing an unfair labor practice 
charge with the Board or for failing to exhaust his internal 
union remedies prior to filing such charge restrained or 
coerced the member in violation of Section 8(b)(1)(A) of 
the Act, notwithstanding the proviso in Section 8(b) (1) (A) 
preserving the right of a labor organization to prescribe 
its own rules with respect to the acquisition or retention 
of membership. 

2. Whether the Board’s order, if otherwise proper, was 
too broad in that it directed the Union to reimburse a fine 
which the record does not show to have been collected. 

3. Whether the Board’s order, if otherwise proper, was 
too broad in that it directed the Union and its agents to 
cease and desist from fining employees for “otherwise 
participating or cooperating in Board proceedings.” 


Retail Clerks Local 1625 
(1963 ) 
Retail Clerks Local 1625 v. Schermerharn, 375 U.S. 96 (1963) 
Sanders v. Iron Workers, 235 F.2d 271 (6th Cir. 1956) 
Schlesinger v. Wisconsin, 270 U.S. 230 (1926) 
Starand Crescent Boat Co., 18 N 
Teamsters Local 357 v. NLRB, 365 U.S. 667 (1961) 
Typographical Union v. NLRB, 365 U.S. 705 
"Wisconsin Motor Corp., 145 NURB No. 109, 55 LRRM 1085 
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Section 101 (a) (5) 
Section 102 

National Labor Relations Act. as amended (61 Stat. 136, 29 
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Section 7 6. 9, 10, 20, 23-25 
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Section 8(a) (4) 9,13 
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MISCELLANEOUS: 
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IN THE 


United States Court of Appeals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO, 18942 


H. B. Rozerts, Bustress Manacer oF Locat 925, INTERNa- 
TioxaL Union or Oreratinc ENGINEERS and LocaL 925, 
IsTERNATIONAL Union oF OPERATING ENGINEERS, 

Petitioners 
v. 


NatronaL Lazor Retations Boarp, Respondent 


ON PETITION FOR REVIEW AND ON CROSS- 
PETITION FOR ENFORCEMENT OF AN ORDER OF 
THE NATIONAL LABOR RELATIONS BOARD 


BRIEF FOR PETITIONERS 


JURISDICTIONAL STATEMENT 

This case is before the Court on a petition to review and 
set aside a final order of the National Labor Relations 
Board, issued pursuant to section 10(c) of the National 
Labor Relations Act, as amended (61 Stat. 136, 29 U.S.C. 
§ 151 et seq.). In its answer to the petition for review, the 
Board cross-petitioned for enforcement of its order. This 
Court has jurisdiction under section 10(e) and (f) of the 
Act. 

The Board’s decision and order are reported in 148 
NLRB No. 81 (J. A. 49-56). 


STATEMENT OF THE CASE 
A. Tne Facts 

The facts in this case were stipulated (J. A. 1). 

On September 26, 1961 and October 19, 1961, Wallace J. 
Martin, a member of petitioner Operating Engineers Local 
925 of Tampa, Florida (sometimes hereinafter “the Un- 
ion”) filed unfair labor practice charges with the Twelfth 
Region of the National Labor Relations Board against peti- 
tioner Roberts, as agent of petitioner Union (J. A. 6-11), 
These charges alleged that petitioner Roberts caused or 
attempted to cause an employer to discriminate in employ- 
ment practices against Martin in violation of the National 
Labor Relations Act. The September charge was with- 
drawn by Martin, the charging party, prior to a Regional 
Office determination, and the October charge was withdrawn 
by the charging party after the Region had informed him 
that investigation failed to reveal sufficient evidence of a 
violation (J. A. 2-3, 51). 

On November 21, 1961, after withdrawal of the unfair 
labor practice charges, petitioner Roberts filed charges 
against Martin with petitioner Union, alleging violations 
of the Constitution of the International Union of Operating 
Engineers and the By-Laws of petitioner Local 925 (J. A. 
3-4,51). Petitioner Roberts specified that ‘without resort- 
ing to and exhausting the procedures available to him in the 
Loca! Union By-Laws and under the International Consti- 
tution, Wallace J. Martin did file with the National Labor 
Relations Board unfair labor practice charges wherein he 
falsely accused this Local Union and the undersigned of 
discriminating against him [in employment]’’ (J. A. 19). 
Martin denied the charges in an answer filed through his 
attorney (J. A. 20-21), 


Martin was tried before the membership of petitioner 
Local 925 on January 5, 1962, at which time he appeared 
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and was given a full opportunity to present any evidence 
and arguments he desired (J. A. 3, 18-44). The members 
of petitioner Union found Martin guilty as charged by a 
vote of 50 to 10, and he was fined $450 and placed on proba- 
tion for three years (J. A. 44). 

The record does not reflect that Martin at any time suf- 
fered any loss of employment or diminution of job rights, 
or that he paid the Union fine, or that any steps were taken 
to collect the fine, or that he had any reason to believe the 
fine was enforceable by extraunion procedures. 


B. Procrepincs BErore THE Boarp 


Martin on January 12, 1962 filed with the NLRB the un- 
fair labor practice charge on which the present proceeding 
is based. He alleged that petitioner Roberts and petitioner 
Union had violated section 8(b)(1)(A) of the Act by filing 
the intraunion charges against him and disciplining him for 


the ‘‘sole reason’’ that he had previously filed Labor Board 
charges against petitioner Roberts (J. A. 12). 

In the stipulation before the NLRB, the Board’s General 
Counsel contended that the intraunion charges were filed 
and the fine assessed because Martin had filed the unfair 
labor practice charges (J. A. 3-4). Petitioners here, the 
respondents before the Board, contended that the intra- 
union charges were filed and the fine assessed because Mar- 
tin had filed unfair labor practice charges, which were felt 
to be unfounded, without resorting to internal union reme- 
dies (J. A. 4). 

In its decision and order, the NLRB did not resolve this 
conflict between the parties. It simply held that petitioner 
Roberts and petitioner Union ‘‘violated Section 8(b) (1) (A) 
by imposing a fine on Martin for filing an unfair labor prac- 
tice charge with the Board, or for failing to exhaust his 
internal union remedies prior to filing charges’? (J. A. 
52-53). 


4 


The Board ordered petitioner Local 925 to ‘‘reimburse”’ 
Martin ‘‘the amount of the fine unlawfully exacted of him, 
with interest thereon at 6 percent per annum.”’ It ordered 
both petitioner Union and petitioner Roberts to cease and 
desist from fining employees for filing unfair labor practice 
charges or for ‘‘otherwise participating or cooperating in 
Board proceedings’’ (J. A. 54). 


STATUTES INVOLVED 


The statutes involved are sections 7, 8(a) (1), and 8(b) (1) 
(A) of the National Labor Relations Act, as amended (61 
Stat. 136, 29 U.S.C. § 151 et seq.), and sections 101(a) (4) 
and 102 of the Labor-Management Reporting and Disclo- 
sure Act of 1959 (73 Stat. 519, 29 U.S.C. § 401 et seq.). They 
are set forth in pertinent part in the Appendix, infra. 


SUMMARY OF ARGUMENT 
I 


The National Labor Relations Act protects employment 
status, not union membership status. Neither an employer 
nor a union may impair the job status of individuals who 
engage in, or refrain from, concerted organizational activi- 
ties specified in the Act. But the whole range of intraunion 
affairs is expressly excluded from the coverage of the stat- 
ute. Accordingly, the NLRB in the present case acted with- 
out authority and in disregard of the law when, in an un- 
precedented step, it purported to construct an unfair labor 
practice out of a union fine imposed on a member through 
an internal disciplinary proceeding. 

Section 8(b)(1)(A) of the amended NLRA makes it an 
unfair labor practice for a union to ‘‘restrain or coerce’’ 
employees in the exercise of organizational rights under 
section 7. Senators Ball and Taft, who were the principal 
advocates of the provision when it was included in the Taft- 
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Hartley Act in 1947, stated that its purpose was to place the 
‘‘same”’ restraints on unions in dealing with employees that 
the Wagner Act had placed on employers. Specifically, see- 
tion 8(b) (1) (A) would bar violence and job discrimination. 
But Senators Ball and Taft declared explicitly that the sec- 
iion was not intended ‘‘to interfere with the internal af- 
fairs’’ of labor organizations, or to prevent them from try- 
ing their members ‘‘for any reason.’’ 

To climinate any possible doubt, a proviso was added to 
section 8(b)(1)(A) recognizing ‘‘the right of a labor or- 
ganization to prescribe its own rules with respect to the 
acquisition or retention of membership.’’ Moreover, pro- 
visions in the House-passed bill which expressly would have 
forbidden a union ‘‘to fine’? a member who ‘‘made charges 
or instituted proceedings”’ against his organization were 
‘‘omitted from the conference agreement as unfair labor 
practices.’’ 

In Machinists v. Gonzales, 356 U.S. 617, 620 (1958), the 
Supreme Court cited section 8(b)(1)(A)’s proviso for the 
unequivocal proposition that ‘‘the protection of union mem- 
bers in their rights as members from arbitrary conduct by 
unions and union officers has not been undertaken by federal 
law.’’? The Court has repeatedly declared that ‘‘restrain 
or coerce’’ as used in section 8(b)(1)(A) is a ‘restricted 
phrase,’’ and that its thrust is against ‘‘violence’’ and ‘‘job 
reprisals.’’ NLRB v. Teamsters Local 639 (Curtis Bros.), 
362 U.S. 274, 284, 286 (1960); cf. Garment Workers v. 
NLRB, 366 U.S. 731, 738 (1961). 

Until the present case, the Labor Board itself has always 
recognized that intraunion fines were outside the scope of 
section 8(b) (1) (A), even if they were imposed for the exer- 
cise of section 7 rights. Minneapolis Star and Tribune Co., 
109 NLRB 727 (1954) (fine for failure to perform picket 
duty); Wisconsin Motor Corp., 145 NLRB No. 109 (Jan. 
17, 1964) (fine for exceeding union-established production 
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ceilings), The Board has recently reverted to this earlier, 
correct view of the law. Allis-Chalmers Mfg. Co., 149 
NLRB No. 10 (Oct. 23, 1964) (fine for working behind picket 
line during strike). 

The NLRB seeks to distinguish the instant ease on the 
ground that the Union imposed a fine on a member ‘‘for 
filing an unfair labor practice charge with the Board, or 
for failing to exhaust his internal union remedies prior 
to filing charges’? (J. A. 52-53). This action, says the 
Board, is contrary to an ‘overriding public interest.’’ The 
Board's logic is bad, and its policy is worse. 

Section 8(b) (1) (A) is violated only when there is (1) an 
impairment of a section 7 right (2) by means of ‘restraint’ 
or *coercion.”* The means in all the cited Board cases has 
been a fine, which makes the second factor the same as in 
this case, (Indeed, the fine here is even more clearly within 
the proviso to section 8(b) (1) (A) as a condition for the “‘re- 
tention of membership,’’ since the only result of nonpay- 
ment of an Operating Engineers’ fine is expulsion; the un- 
ion in Wisconsin Motor, supra, regarded its fine as creating 
a legal obligation enforceable in the courts.) So long as 
there is no resort to the prohibited means, i.c., interference 
with an individual in his status as an employee by violence 
or job discrimination, one of the essential elements of a 
section 8(b)(1)(A) violation is lacking. No amount of 
variation in the other factor, ie., the section 7 right, can 
compensate for that lack. Anything multiplied by zero is 
still zero. 

Apart from the logical impossibility of reconciling the 
holding in this case with the main body of Board decisions 
on intraunion fines, the Board's ruling flies direetly in the 
face of several key congressional policies embodied in the 
Landrum-Griffin Act in 1959, First, section 101(a)(4) of 
that Act was designed to balance the union members’ 
interest in going to the courts and the Labor Board when 
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necessary, against the organization's interest in resolving 
controversies internally. The solution was to forbid unions 
to limit absolutely their members’ access to the courts and 
the Labor Board, but to allow them to require members 
to pursue internal remedies for up to four months. The 
maximum allowable exhaustion period was reduced from 
six months to four months for the explicit purpose of leav- 
ing time for members to file charges under the NLRA, 
which has a six-months statute of limitations. 

A second policy determination by Congress in Landrum- 
Griffin was that union members’ rights within their organi- 
zations were to be enforced by the Secretary of Labor, 
the Attorney General, and the courts. No role was reserved 
for the NLRB. Precise adherence to the statute’s carefully 
delineated remedial scheme has been required by the 
Supreme Court. Calhoon v. Harvey, 33 U.S. Law Week 4039 
(U.S. Sup. Ct., Dee. 7, 1964). The NLRB cannot usurp by 
administrative fiat a function denied it by Congress. 


II 


The NLRB’s order, even if otherwise proper, was too 
broad in that it directed petitioner Local 925 to “reimburse” 
a fine which the record does not show to have been collected. 
The Labor Board has the burden of proving its case, and 
in the absence of any showing of loss a refund order is not 
a remedy but a penalty, which the Board has no power to 
impose. Carpenters Local 60 v. NLRB, 365 U.S. 651, 655- 
656 (1961). 

III 


Even if otherwise proper, the Labor Board’s order was 
too broad in that it directed the Union and its agents to 
cease and desist from fining employees for “otherwise par- 
ticipating or cooperating in Board proceedings.” Orders 
of the NLRB are too broad if they prohibit conduct of a 
general type when there is no evidence that the Union 
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has ever been or is likely to be guilty of unfair labor prac- 
tices other than those actually found by the Board in the 
case before it. Puerto Rico Drydock & Marine Terminals 
v. VLRB. 109 App. D.C. 78, 284 F. 2d 212 (1960), cert. den. 
364 U.S. $83 (1960). 


ARGUMENT 


I. A Union Fine Imposed On A Member Through An In- 
ternal Disciplinary Proceeding Does Not “Restrain” 
Or “Coerce” Employees In Violation Of Section 
8(b)(1)(A) Of The National Labor Relations Act. 


With this and a companion case,! the National Labor 
Relations Board intervened for the first time in history 
in the purely internal affairs of a labor organization. In 
so doing the Board placed itself squarely at odds with the 
carefully wrought design of the National Labor Relations 
Act, which was expressly intended to protect individuals 
in their status as employees, and expressly not intended 
to protect them in their status as union members. At the 
same time the Labor Board disregarded the necessary logic 
of its own decisions, both preceding and following the 
instant case. And it acted in flat contravention of the con- 
gressional policy, enunciated as recently as 1959, that 
unions may properly require members to pursue internal 
remedies, and that in any event challenges to intraunion 
proceedings are matters for the courts, not for the Board. 
We shall deal in turn with each of these points. 


A. Tue Statutory LancuaGe AND THE LEGISLATIVE History 
Section 8(b)(1)(A) of the amended National Labor 
1 Operating Engineers Local 138 (Charles S. Skura), 148 NLRB 
No. 74, 57 LRRM 1009, 1964 CCH NLRB § 13,369 (Aug. 31, 1964). 


The Board’s rationale for the decision in the instant case is largely 
to be found in Skura. 
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Relations Act makes it an unfair labor practice for a labor 
organization to “restrain or coerce” employees “in the 
exercise of the rights guaranteed in section 7.” 61 Stat. 
141, 29 U.S.C. § 158(b)(1)(A). A proviso to section 
8(b)(1)(A) expressly preserves ‘‘the right of a labor or- 
ganization to prescribe its own rules with respect to the 
acquisition or retention of membership.”’ 

Section 7, in general, establishes the right of employees 
to organize unions or engage in other concerted activities 
for their mutual aid or protection, as well as the right to 
refrain from such activities. 61 Stat. 140, 29 U.S.C, ¢ 157. 
Parallel to Section 8(b)(1)(A)’s provision covering union 
conduct is section 8(a)(1) of the Act, which forbids em- 
ployers to ‘‘interfere with, restrain, or coerce emplovees’’ 
in the exercise of their section 7 rights. 61 Stat. 140, 29 
U.S.C. § 158 (a) (1). A separate provision, section 8(a) (4), 
specifically makes it an unfair labor practice for an em- 


ployer ‘‘to discharge or otherwise discriminate against an 
employee because he has filed charges or given testimony 
under this Act.’’ 61 Stat. 141, 29 U.S.C. § 158(a) (4). There 
is no comparable section dealing with union retaliation. 


Two distinct elements must coalesce before there can be 
a violation of either section 8(a)(1) or section 8(b)(1)(A). 
First, there must be a section 7 right, and second, employees 
must be “restrained or coerced” within the meaning of the 
statute in the exercise of that right. Since Congress saw 
fit to add another section to deal with employer reprisals 
against employees for filing charges with the NLRB, it 
might be thought that the right to file charges is not in- 
cluded within the ambit of organizational rights protected 
by section 7. Since it is indisputable that no provision 
analogous to section 8(a)(4) declares it an unfair labor 
practice for a union to fine, discipline, or otherwise retaliate 
against an employee for resorting to the Labor Board, that 
without more could put an end to the present case. 
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Where employers have interfered with employees who 
file charges or testify under the Act, however, the NLRB 
since its carly days has consistently heid or assumed that 


the employees were exercising rights guaranteed by section 


7.7 Because of this, and because the instant case can easily 
and properly be disposed of without reaching the issue, we 
will not object to the Board’s unarticulated premise that the 
right of an employee to file charges is protected under 
section 7.4 

The crucial question, then, is whether a union fine, im- 
posed on a member through an internal disciplinary pro- 
ceeding, can “restrain” or “coerce” employees within the 
meaning of section 8(b)(1)(A) of the Act. Justice Holmes 
once remarked that “the great body of the law consists in 
drawing * lines” between thines that are “a matter 
of degree.” + The instant case is an exception. To the 
critical question here presented, one answer is totally cor- 
rect, and one answer is totally wrong. The right answer 
is No. Internal union discipline is completely outside the 
range of conduct which Congress meant to reach by the 
terms “restrain or coerce.” 

The legislative history makes this plain. Section 
8(b) (1) (A), added by the Taft-Hartley Act in 1947, was 
intended to protect employees against physical violence or 
the deprivation of their job rights by unions in the same 


“See. e.g. Star and Crescent Boat Co., 18 NURB 479 (1939); 
D. D. Bean d& Sons Co., 79 NURB 724 (1948) ; Pacific Intermoun- 
tain Evrpress, 110 NLRB 96 (1954). enforced 228 F. 24 170 (8th 
Cir. 1955): Gibbs Corporation, 131 NURB 955 (1961), enforced 
308 F. 2d 247 (5th Cir. 1962); Derby Coal & Oil Co., 139 NLRB 
1485 (1962). 

* Neither in the instant case nor in Shura, supra note 1, 148 
NLRB No, 74. did the Labor Board take the trouble to say that it 
was reaching this crucial conclusion. 

+See Schlesinger v. Wisconsin, 270 U.S. 230, 241 (1926) (dis- 
senting opinion). 
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way that the provision which is now section 8(a)(1) had 
protected them since the passage of the Wagner Act in 
1935 against such depredations by employers. Thus, in 
urging the adoption of a provision to outlaw union 
“restraint” or “coercion” of employees, Senator Taft stated: 


“The language is perfectly clear. Tt has been inter- 
preted by the courts. An employer cannot go to an em- 
ployee and say, ‘If you join this union you will be 
discharged.’ He cannot go to an employee and threaten 
physical violence. He cannot employ police to accom- 
plish that purpose. Now it is proposed that the union 
be bound in the same way. What could be more reason- 
able than that?) Why should a union be able to go to an 
employee and threaten violence if he does not join the 
union? Why should a union be able to say to an em- 
ployee, ‘If you do not join this union we will see that 
you cannot work in the plant’? What possible distine- 
tion can there be between an unfair labor practice of 
that kind on the part of an employer anda similar prac- 
tice on the part of a union?’’ 93 Daily Cong. Ree. 4142 
(April 25, 1947), 2 Legislative History of the Labor 
Management Relations Act, 1947 * 1025. (Emphasis 
added.) See also S. Rep. No. 105, 80th Cong., Ist Sess., 
p. 50 (Supplemental Views) (1947). 


But the protections afforded against union conduct were 
to extend only to the area already protected against em- 
ployer conduct, v2z., an individual’s status as an employee. 
They were not to extend to an individuai’s status as a union 
member. Senator Taft reiterated this theme on several 
occasions, once in language so explicit as to make the de- 
cision of the Labor Board in the instant case seem an out- 
right mockery of legislative intent: 

«The pending measure does not propose any limitation 


with respect to the internal affairs of unions. They 
still will be able to fire [sic] any members they wish to 


5 Hereinafter cited ‘‘Leg. Hist. LMRA.”’ 
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fire, and they still will be able to try any of their mem- 
bers, All that they will not be able to do, after the 
enactment of this bill, is this: If they fire a member for 
some reason other than nonpayment of dues they can- 
not make his employer discharge him from his job and 
throw him out of work. That is the only result of the 
provision under discussion.’’ 93 Daily Cong. Ree. 4318 
(April 29, 1947), 2 Leg. Hist. LMRA 1097. (Emphasis 
added.) See also 93 Daily Cong. Ree. 4317-18 (April 
29, 1947), 2 Leg. Hist. LMRA 1096 (Sen. Taft).¢ 


Senator Ball, backed by Senator Taft, sponsored the 
amendment to S. 1126, 80th Cong., 1st Sess. (1947) which 
became section 8(b)(1)(A) of the Act. See 93 Daily Cone. 
Ree, 4398-4401 (April 30, 1947), id. at 4568 (May 2, 1947), 
2 Leg. Hist. 1138-1143, 1216-17.7 Senator Ball said flatly : 


® At the time Senator Taft made this particular statement, sec- 
tion 8(b)(1)(A) had not yet been officially added to the bill re- 
ported by the Senate Labor Committee. But Senator Taft had 
already spoken strongly in favor of the amendment, see text at note 
5 supra; the amendment was to be taken up by the Senate the very 
next day, see text immediately following; and it is inconceivable 
that Taft would have based a defense of the bill upon a premise 
which stood to be negated as soon as there was added an amend- 
ment he ardently supported. That the quoted excerpt reflected 
Taft’s estimate of the Dill in its final form is confirmed by an inci- 
dent which oceurred a week after the Ball amendment formally 
made section 8(b)(1)(A) part of S. 1126. Senator ‘Taft recounted 
the story of a union member who had been expelled from his union, 
and then discharged under a closed shop agreement, for testifying 
in court against a union shop steward. Taft commented: ‘In a case 
of that sort, the committee bill provides that the employer does not 
have to fire the employee. The union can discharge him from union 
membership if it wishes to do so * * *.’’ 93 Daily Cong. Ree. 5088 
(May 9, 1947), 2 Leg. Hist. 1420. (Emphasis added.) 

“In the course of debate on the Ball amendment, the words ‘‘in- 
terfere with,”’ which appear in section 8(a)(1), were dropped. 
This was expressly intended to prevent a ‘‘broad’’ or ‘vague’? 
construction of section 8(b)(1)(A). 93 Daily Cong. Ree. 4398-99 
(Apr. 30, 1947), 2 Leg. Hist. 1138-39 (Sens. Ives, Taft and Ball). 
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‘“‘It was never the intention of the sponsors of the pending 
amendment to interfere with the internal affairs or organi- 
zation of unions. * * * It [a union] can expel him [a mem- 
ber] from the union at any time it wishes to do so, and for 
any reason.’ 93 Daily Cong. Ree. 4400, 4401 (April 30, 
1947), 2 Leg. Hist. 1141, 1142. (Emphasis added.) Nonethe- 
less, out of an excess of caution, Senator Ball accepted an 
amendment to his proposed section 8(b) (1) (A) that should 
have laid to rest, once and for all, any lingering doubts 
about the matter: 


‘Provided, That this subsection shall not impair the 

right of a labor organization to prescribe its own rules 
with respect to the acquisition or retention of member- 
ship therein.’? See 93 Daily Cong. Ree. 4400 (April 30, 
1947), 2 Leg. Hist. 1141. 


Senator Ball explained the proviso as follows: 


“That modification is designed to make it clear that we 
are not trying to interfere with the internal affairs of 
a union which i is already organized. All we are trying 
to cover is the coercive eand restraining acts of the union 
in its effort to organize unorganized employees. * * * 
The modification covers the requirements and stand- 
ards of membership in the union itself.’’ 93 Daily Cong. 
Ree. 4559 (May 2, 1947), 2 Leg. Hist. 1200. 


The proviso to section 8(b)(1)(A) appeared unchanged 
in H.R. 3020, 80th Cong., 1st Sess. (1947), as passed by the 
Senate. With the substitution of the word ‘‘paragraph’’ 
for ‘‘subsection,’’ it became part of the Conference Agree- 
ment and of the Taft-Hartley Act as finally passed. 


Congress did not act in ignorance of the possibility that 
a union might fine or discipline members for filing charges 
or testifying against the union. Section 8(a) (4), mak- 
ing it an unfair labor practice for employers to take re- 
prisals against employees who file charges or give testi- 
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mony, had been on the books since the original Wagner Act. 
The Taft-IIartley Act provided no counterpart for union 
reprisals. But the Hartley bill, H.R. 3020, SOth Cong., Ist 
Sess. (1947), as reported to and passed by the House, con- 
tnined in its section 8(¢) what was described by the House 
Labor Committee as a ‘bill of rights for union members.”’ 
See H. Rep. No. 245, 80th Cong., Ist Sess., p. 31 (1947). 
Section 8(¢)(5) would have made it an unfair labor prac- 
tice for a union ‘to fine or discriminate against any mem- 
ber, or subject him to any discipline or penalty, on account 
of his having criticized, complained of, or made charges or 
instituted proceedings against, the organization or any of 


se we OS 


its officers 


Section 8(¢) (5) was omitted, of course, from Taft-Hart- 
ley as eventually enacted. The House conferees com- 
mented: 


“Section 8(¢) of the House bill contained detailed pro- 
visions dealing with the relations of labor organiza- 
tions with their members. One of the more important 
provisions of this section—that limiting the initiation 
fees which a labor organization may impose where a 
permitted union shop or maintenance of membership 
agreement is in effect—is included in the conference 
agreement (sec. 8(b)(5)) and has already been dis- 
cussed. The other parts of this subsection are omitted 
from the conference agreement as unfair labor prac- 
tices.’ TH. Conf. Rep. No. 510, 80th Cong., Ist Sess. p. 
46 (1947). (Emphasis added.) 


Significantly, the only portion of section 8(c) which was 
retained by the conferces was the prohibition of excessive 
initiation fees as a condition of employment. This is in 
accord with the Taft-Hartley pattern of protecting em- 
ployees in their employment status, not in their union 
status. The House’s proposed ban on union fines or disci- 
pline where members file charges against the organization 
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was deleted, with full awareness of the import of that de- 
letion. 

In short, what the Labor Board here seeks to brand as 
an unfair labor practice is the precise type of union con- 
duct which Congress in 1947 expressly considered treating 
under the Act, and then deliberately decided to leave un- 
touched. How was all this legislative history explained 
away by the Board in the decision below? It wasn’t. It 
wasn’t even mentioned. 


B. Jupician Interpretations anp APPLICATIONS 


«As this is the first time the NLRB has entertained the 
notion that internal union discipline could amount. to 
“restraint” or “coercion” within the meaning of section 
8(b)(1) (A), there is naturally a dearth of judicial prece- 
dent on the point.“ But the Supreme Court’s remarks in 
other contexts substantiate the view that the statutory 


terms do not embrace union fines or other discipline. 

The Labor Boaré has previously over-reached itself even 
in applying section 8(b)(1)(A) to union economic pressure 
directed against employees in their capacity as employees, 
an area in which the provision undoubtedly has a certain 
role to play. Thus in NZRB v. Teamsters Local 639 (Curtis 
Bros.), 362 U.S. 274, 282 (1960), the Court struck down 
the Board’s theory that recognition picketing by a minority 
union violated this section, declaring: 


8In NLRB v. Amalgamated Local 286, 222 F.2d 95 (7th Cir. 
1955), a court of appeals disagreed with an NLRB determination 
that certain insurance benefits were a condition of employment 
rather than an incident of union membership. The court therefore 
held that the union did not violate section 8(b)(1)(A) by depriv- 
ing members of insurance coverage for refusing to pay certain fines 
imposed by the union. For other holdings that internal union reg- 
ulations and disciplinary proceedings are beyond the purview of 
section 8(b)(1)(A), see American Newspaper Publishers Assn. v. 
NLRB, 193 F. 24a 782, 800 (7th Cir. 1951), cert. den. 344 U.S. 812 
(1952) ; Sanders v. Iron Workers, 235 F. 2d 271 (6th Cir. 1956). 
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“The Board asserts that the very general standard in 
§ 8(b)(1) (A) vests power in the Board to sit in judg- 
ment upon, and to condemn, a minority union’s resort 
to a specific economic weapon, here peaceful picketing. 

The structure of § 8(b), which defines unfair labor 
practices, hardly supports the Board's claims. Earlier 
this Term we pointed out that ‘Congress has been 
rather specific when it has come to outlaw particular 
economi¢ weapons on the part of unions’ [citing NLRB 

*. Tusurance Agents, 361 U.S. 477, 498 ( (1960) ].”’ 


The Court went on to point out that the words “‘restrain 
or coerce” constitute a “ ‘restricted phrase’ to be equated 
with ‘threat of reprisal or force or promise of benefit.’ ” 
Teamsters Local 639, supra, 362 U.S. at 284, quoting from 
IBEW Local 501 v. NLRB, 341 U.S. 694, 701-03 (1951). 

The Court in Teamsters Local 639, supra, 362 U.S. at 
286, reviewed the legislative history we have previously 
discussed, and recognized that section 8(b)(1)(A)’s con- 
cern was the protection of individuals in their status as 
employees: 


“The note repeatedly sounded is as to the necessity 
for protecting individual workers from union organi- 
zational tactics tinged with violence, duress or reprisal. 
Senator Ball cited numerous ex: amples of organizing 
drives characterized by threats against unorganized 
workers of violence, job reprisals and such repressive 
assertions as that double initiation fees would be 
charged those who delayed joining the union.” ? 
(Emphasis added.) 


Similarly, in Garment Workers v. NLRB, 366 U.S. 731, 


738 (1961), the Court commented regarding the addition 
of section 8(b)(1)(A): “It was the intent of Congress to 


“ When Senator Ball discussed excessive initiation fees, it is clear 
he was thinking in terms of such exactions coupled with a closed 
shop or union shop. Job sanctions were thus involved. See 93 Daily 
Cong. Rec. 4558-59 (May 2, 1947), 2 Leg. Hist. 1199-1200. Cf. 
NLRA § 8(b) (5), 61 Stat. 142, 29 U.S.C. § 158(b) (5). 
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impose upon unions the same restrictions which the Wagner 
Act imposed on employers with respect to violations of 
employee rights.” The Wagner Act had restricted em- 
ployers from resorting to violence and job discrimination; 
unions were to be restricted in the same way. But internal 
union regulation was patently no part of that parallelism. 

Even more explicit is Machinists v. Gonzales, 356 U.S. 
617 (1958), where the Court held that the preemption doc- 
trine did not oust the states of jurisdiction to enforce a 
member's intraunion rights. A key link in the reasoning 
toward that conclusion was section 8(b)(1)(A)‘s proviso, 
which was cited for the unequivocal proposition that “the 
protection of union members in their rights as members 
from arbitrary conduct by unions and union officers has 
not been undertaken by federal law, and indeed the asser- 
tion of any such power has been expressly denied.’’ Jd. at 
620. How any uncertainties could be left after that declara- 
tion is quite incomprehensible. 

Perhaps the most succinct summation of what Congress 
was about in enacting the relevant portions of Taft-Hartley 
is supplied by Radio Officers’ Union v. NLRB, 347 U.S. 17, 
40 (1954), where the Supreme Court said: ‘‘The policy of 
the Act is to insulate employees’ jobs from their organiza- 
tional rights.” (Emphasis added.) Not a word can be 
drawn from the statute, the legislative history, or the 
opinions of the Supreme Court to suggest that section 
8(b)(1)(A) was intended to insulate intraunion member- 
ship status as well. 

In the instant case, petitioner Local 925, after a full 
hearing (J.A. 18-44), assessed a fine against a member who 
had filed unsustained charges with the NLRB against the 
Union without first pursuing internal remedies within the 
organization. There were no employment sanctions of any 
kind applied against the member. There was of course no 
violence. The record does not even show the fine was 
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ever collected. In these circumstances the Union's purely 
internal disciplinary action cannot by any stretch of the 
imagination constitute “restraint” or “coercion” within the 
meaning of section 8(b)(1)(A). Instead, it falls squarely 
within the proviso which guarantees the right of a labor 
organization to manage its own intraunion affairs without 
regulation under the National Labor Relations Act. 


We would have no hesitancy in makine the same asser- 
tion even if the Union had sought to enforce throneh 
Judicial action the membership obligation of paying a duly 


levied fine, especially since in the present case adherence 
to union membership and its concomitant obligations was 
entirely voluntary.?? For although the proviso to section 
8(b)(1) (A) is phrased in terms of a union’s right to pre- 
scribe rules “with respect to the acquisition or retention 
of membership.” the evident congressional intent, as we 
have earlier demonstrated, was to leave the whole area of 
internal unon affairs unaffected by the unfair labor practice 
provisions of the Act. The Supreme Court, moreover, has 
never limited the word “membership” as used in the Act 
to a narrow literal meaning. It has viewed the term as 
embracing a bundle of union obligations, whenever this 
Was necessary to effectuate the legislative purpose. See 
Radio Officers’ Union v. NIRB, 347 U.S. 17, 23-24, 42 
(1954); ef. NLRB vy. General Motors Corp., 373 U.S. 734 
(1963). 


In the present instance, however, the Union’s action 
would have no trouble surviving the most rigorous reading 
of the proviso. Labor organizations traditionally do not 
provide any enforcement machinery for collecting intra- 


1° The instant case arose in the State of Florida (J.A. 6; 47, Ex. 
“*H"’ p. 1), whose right-to-work law prohibits any requirement of 
union membership as a condition of employment. Fla. Const. § 12; 
see Retail Clerks Local 1625 v. Schermerhorn, 373 U.S. 746 (1963) ; 
Retail Clerks Local 1625 v. Schermerhorn, 375 U.S. 96 (1963). 
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union fines other than to make timely payment a condition 
for the “retention of membership.” 1? The Operating 
Engincers follow the classic pattern. Article NNUT, Sub- 
division 7, Section (f) of the International Constitution 
(JA. 45, Ex. G,’’ pp. 94-99) expressly provides: 


“Wherever a fine is imposed upon a member his sen- 
tence shall automatically be read to Incorporate the 
following provisions. Members thirty (30) days in 
arrears in the payment of fines shall be denied voice 
and vote in their Local Union * * *. Members six (6) 
months in arrears shall be expelled from member- 
ship. 12 (Emphasis added.) 


In the strictest sense, therefore, the obligation to pay a 
fine within the International Union of Operating Engineers 
is simply one of the organization's “rules with respect to 
the * * * retention of membership therein.” Nothing in the 
record before this Court remotely suggests that it is any- 
thing else. 


C. Tur Lanor Boarn’s Own Decistons 


In treating a union fine as a “restraint” or “coercion” 
under section 8(b)(1)(A) of the Act, the NLRB is in dis- 
agreement, as we have shown, with the statutory language, 


11 For a rare example of a law suit to collect a union fine, see 
Auto Workers Local 756 Vv. Woychik, 5 Wis. 2d 528, 93 N.W, 2d 
336 (1958). An employee ’s failure to pay a union fine cannot be 
used to cause his discharge even when a valid union security clause 
is in effect. NLRB v. Carpenters Local 517, 230 F. 2d 256 (1st Cir. 
1956) ; NLRB vy. National Automotive Fibres, 277 F. 2d 779 (9th 
Cir. 1960). 


12 Although this provision appears in the International Constitu- 
tion, the whole of Article XXIII applies specifically to the procedure 
to be followed in local unions (J.A. 45, Ex. ‘*G,”” p. 79). Article 
XIII, Section 5 of petitioner Local 925's By-Laws provides: ‘‘The 
procedure specified in the International Constitution shall govern 
all trials and appeals’’ (J... 47, Ex. “H,’’ p. 19). 
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the legislative history, and the interpretations of the 
Supreme Court. Indeed, the Board is even in disagreement 
with itself. 


Until the present case was decided, the Labor Board had 
always maintained a clear demarcation line between job 
discrimination or other conduct which affected an indi- 
vidual in his status as an employee, and conduct which 
affected him only in his status as a union member. The 
latter was held to be within the proviso and not the ban 
of section 8(b)(1)(A). Thus, in Minneapolis Star and 
Tribune Co., 109 NLRB 727 (1954), the Board ruled it was 
not an unfair labor practice for a union to fine a member 
#500 for failing to attend union meetings or perform picket 
duty during a strike. Said the Board: “It is well established 
that the proviso to Section 8(b)(1)(A) precludes any such 
interference with the internal affairs of a labor organiza- 
tion.’’ Id. at 729. That the employee was fined for exer- 
cising section 7 rights seems evident. Indeed, the NLRB 
found that the union had violated sections 8(b) (1) (A) 
and 8(b) (2) by causing an employer to discriminate against 
the employee in hiring and seniority rights, for the self- 
same reasons. See also American Newspaper Publishers 
Assn., 86 NLRB 951, 955-57 (1949), enforced 193 F. 2d 782 
(7th Cir. 1951), cert. den. 344 U.S. 812 (1952) (threat of 
expulsion to force commission of alleged unfair labor 
practices not violative of section 8(b)(1)(A)); Ferro 
Stamping and Mfg. Co., 93 NLRB 1459 (1951) (union re- 
quirement that employees agree to checkoff as a condition 
of membership not violative of section 8(b)(1)(A) in ab- 
sence of a union shop agreement making membership a 
condition of employment). 


Similarly, the Labor Board’s General Counsel in a series 
of opinions ruled that union fines or other internal discipline 
were outside the ambit of section 8(b) (1) (A), regardless of 
whether they were imposed for engaging in activities within 
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the protection of section 7. See, e.g., NLRB Gen. Counsel 
Adm. Ruling, Case No. 1059, 35 LRRM 1167 (Nov. 19, 1954) 
(suspension for filing charges with Labor Board); VERB 
Gen. Counsel Adm. Ruling, Case No. K-103, 37 LRRM 1103 
(Nov. 3, 1955) (fine for filing charges without first exhaust- 
ing intraunion remedies); NERB Gen. Counsel Adm. Rul- 
ing, Case No. 189, 28 LRRM 1488 (Sept. 7, 1951) (fine and 
suspension for filing decertification petition). As long as 
employment status was unaffected, the General Counsel re- 
fused to issue complaints under the Act. 


More recently, in Wisconsin Motor Corp., 145 NLRB No. 
109, 55 LRRM 1085, 1086 (Jan. 17, 1964), the Labor Board 
thoroughly reviewed the legislative history of section 
8(b)(1)(A) and the subsequent Supreme Court interpreta- 
tions, and concluded flatly that ‘‘internal union disciplines 
were not among the restraints intended to be encompassed 
by the Section.’’ Accordingly, the Board held that a union 


did not violate the Act in fining members who exceeded pro- 
duction ceilings established by the union for piecework. 


In Wisconsin Motor the Board made several separate 
points, one of which a fortiori takes the present case out- 
side the statute. First, the Board said that ‘‘Section 
8(b) (1) (A) was not intended to reach the conduct here in- 
volved, even without regard to the purpose of the proviso.’’ 
55 LRRM at 1087. Second, it said that in any event the 
proviso sustained the union’s right to fine its members. In 
Wisconsin Motor the NLRB’s General Counsel had con- 
ceded that the proviso would protect a fine which was 
‘“‘merely an incident to ‘the right of a labor organization 
to prescribe its own rules with respect to the acquisition or 
retention of membership,’ ’’ but he argued that the proviso 
did not apply in Wisconsin Motor because the particular 
union involved regarded the fine as creating a legal obliga- 
tion enforceable in the Courts. Ibid. The Board replied: 
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“We do not read the language of the proviso so nar- 
rowly. There is nothing in the legislative history which 
suggests that Congress intended to permit a union to 
expel a member for violation of a union bylaw, but not 
to fine him for the same infraction without expelling 
him; or that it could enforce the fine by expulsion from 
the union but not by suing for its collection.’’ Ibid. 


In the mstant case, as we have pointed out, there is no 
evidence that payment of the Union’s fine was anything 
except a condition of continued membership. Even under 
the theory of the General Counsel in Wisconsin Motor, 
which the Board considered too ‘‘narrow,”’ there is thus no 
unfair labor practice here. 

After its unprecedented decision in the present case, the 
NLRB quickly reverted to its previous (and correct) view 
of the law in Allis-Chalmers Mfg. Co., 149 NLRB No. 10, 
57 LRRM 1242 (Oct. 23, 1964). There the Board held that 
a union was not prohibited by section 8(b)(1)(A) from 
fining members who crossed the union’s picket lines to work 
during a strike. Quoting Wisconsin Motor, the Board de- 
clared that ‘‘ ‘the Union deliberately restricted the enforce- 
ment of its rule to an area involving the status of a member 
as a member rather than as an employee,’ and that it was 
thus complying with the requirements of the proviso.’? 57 
LRRM at 1243. (Emphasis in the original.) In short, even 
though an employee may have been exercising a basic sec- 
tion 7 right in refusing to join a strike, he was not the victim 
of an unfair labor practice so long as the union did not in- 
terfere with his job rights. 


How does the NLRB purport to reconcile Wisconsin 
Motor and Allis-Chalmers with its approach in the present 
case? In Operating Engineers Local 138 (Charles 8. 
Skura), 148 NLRB No. 74, 57 LRRM 1009, 1010 (Aug. 31, 


13 See pp. 18-19, supra. 
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1964), decided the same day as this case, the Board com- 
mented regarding Wisconsin Motor: 
“There, unlike the instant case, the Board was dealing 
with a union rule which in the circumstances of that 
case did not run counter to other recognized publie poli- 


cies and, therefore, was not beyond the competence of 
the union to adopt and enforce.’ 


In Allis-Chalmers, 57 LRRM at 1243, the Board commented 
regarding its decisions in Skura and the instant case that 
“the rules involved there were beyond the competence of 
the union to enforce since they interfered with the right of 
union members to seck redress with the Board through the 
filing of charges.’’ 

With these remarks, we have left the world of law. We 
have entered the world of Humpty-Dumpty, where every 
word means ‘‘just what I choose it to mean.’? In Humpty- 
Dumpty’s world, what Congress means becomes irrelevant. 
As we have demonstrated earlier,!4 it was the congressional 
determination that a violation of section 8(b) (1) (A) hinges 
upon (1) an impairment of an employee’s section 7 rights 
(2) by means of ‘‘restraint’’? or ‘‘coercion’’ within the 
meaning of the Act—that is to say, by physical violence or 
job discrimination, and not by internal union discipline. 
The Labor Board itself, in its clear-eyed moments, has 
recognized this: 

“By Section 8 8(b) (1) (A), Congress sought to fix the 
rules of the game, to insure that strikes and other or- 
ganizational activities of employees were conducted 
peaceably by persuasion and propaganda and not by 
physical foree, or threats of foree, or of economic re- 
prisal. In that Section, Congress was aiming at means, 
not at ends.” Perry Norvell Co.. 80 NLRB 225, 239 
(1948), quoted with approval in NLRB vy. Teamsters 
Local 639 (Curtis Bros.), 362 U. 8. 274, 291 (1960). 
(Emphasis added.) 


14 See pp. 10-15, supra. 
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See also Maritime Union (Texas Co.), 78 NLRB 971, 986 
(1948), enforced 175 F. 2d 686 (2d Cir. 1949), cert. den. 338 
U.S. 954 (1950), declaring that the ‘‘touchstone’’ of a viola- 
tion of section 8(b) (1) (A) is normally ‘‘the means by which 
it is accomplished.’’ (Emphasis in the original.) 

We contend, quite simply, that union conduct which does 
not encompass the prohibited means of violence or discrimi- 
nation in employment is not within the scope of section 
8(b)(1)(A), regardless of its end or purpose. True, it is 
public policy under section 7 that employees shall have the 
right to join in, or refrain from, organizational activities. 
But it is also public poliey, so declared by Congress, that 
unions violate section 8 of the Act only when they affect 
rights under section 7 by conduct of a certain specified kind: 
conduct detrimental to an individual in his status as an em- 
ployee. Every NLRB decision, except the case now under 
consideration and its companion, Skura, is in accord with 
that proposition. 

The Labor Board in Skura and in the instant case is dis- 
creet enough not to emphasize the hollowness of its ra- 
tionale by a forthright explanation of what it is doing. But 
we assume the Board is saying that it is somehow vaguely 
more reprehensible for a union to fine a member for filing 
unfair labor practice charges than for exceeding production 
quotas or for working behind a picket line. Since the 
means used, an intraunion fine, is the same in each in- 
stance,’® we can only conclude the Board is holding that a 
more sensitive section 7 right is at stake in Skura and the 
instant case than in Wisconsin Motor and Allis-Chalmers. 
But overloading one factor in a multiplication cannot vary 
the result when the multiplier remains zero. A million 
multiplied by zero is the same as one multiplied by zero; it 
is zero. So too, it makes no difference whatsoever whether 


15 Indeed, the fine imposed in this case is less onerous, since 
enforcement is not sought through extraunion proceedings. 
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a great or insignificant section 7 right is involved (if, in- 
deed, such gradations in section 7 rights exist under the 
Act). So long as a union does not resort to the forbidden 
means of violence or job discrimination, it cannot possibly 
violate section 8(b) (1) (A), no matter how it may otherwise 
be said to impinge on a section 7 right through internal dis- 
cipline. One of the essential elements of a section 8(b) (1) 
(A) offense is simply not present. 

Nor does the NLRB advance its cause one whit by sug- 
gesting that a union rule forbidding the filing of unfair 
labor practice charges before exhausting internal remedies 
is contrary to an ‘‘overriding public interest.’’ Skura, 
supra, 57 LRRM at 1010. Whether such a union rule is 
valid or not is beside the point. The only question is 
whether it is an unfair labor practice. A nullity—or even 
an illegality—is not the same as an unfair labor practice. 
We assume no one would seriously maintain that it would 
be an unfair labor practice for a union president to write 
a will disinheriting his son if he should ever file charges 
against his union with the Board. Conceivably, a probate 
court might find such a condition in a will ‘‘void as against 
public policy.’’ But that would be a matter for the courts, 
not the Labor Board. Similarly, a labor organization that 
in no way affects an individual’s employment status is 
wholly beyond the reach of the NLRB. Indeed, thanks to 
the express proviso to section 8(b) (1) (A), this may be even 
clearer than the case of the stern testator. 

Rather than bolstering its position, the Board only spot- 
lights the barrenness of it by relying on ‘‘public policy’’ as 
apparently the sole ground for distinguishing Skura and 
the instant case from all the other Board decisions on in- 
ternal union discipline. For it is not the job of the NLRB 
to make public policy. It is the job of Congress. As we 
have shown, the congressional policy is that the Board shall 
remedy interference with employment rights, not interfer- 
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ence with union membership rights. As we shall show next, 
it is also the congressional policy to promote the internal 
resolution of conflicts within labor organizations, and, 
where some governmental intervention may become neces- 
sary, to place that task in the hands of the courts, not the 
Labor Board. 

Put most simply, it is a logical impossibility to reconcile 
the Board’s decisions in Skura and here with its decisions 
in Wisconsin Motor and Allis-Chalmers that a union can 
violate section 8(b)(1)(A) only when it adversely affects 
an individual's ‘‘status * * * as an employee.’’ The lat- 


ter two decisions are buttressed by the most painstaking 
examination of the statute’s structure and its legislative 
history. The former two are supported by nothing worthy 
of being dignified by the appellation of legal analysis. 


D. Tre 1959 Lanprum-Grirrixn Act 


In 1959 Congress passed the Labor-Management Report- 
ing and Disclosure (Landrum-Griffin) Act, 73 Stat. 519, 29 
U.S.C. § 401 et seq., containing a comprehensive code for 
the regulation of internal union affairs. Section 101(a) (4) 
of the Act, 73 Stat. 522, 29 U.S.C. § 411 (a) (4), provides 
that no ‘‘labor organization’’ can ‘“‘limit the right of any 
member thereof to institute an action in any court, or in a 
proceeding before any administrative agency.’’? A proviso, 
however, expressly states that ‘‘any such member may be 
required to exhaust reasonable hearing procedures (but not 
to exceed a four-month lapse of time) within such organiza- 
tion, before instituting legal or administrative proceedings 
against such organizations or any officer thereof.’’ 

The legislative history of section 101(a) (4) establishes 
that Congress recognized unions might limit the right of 
their members to file charges with the National Labor Re- 
lations Board. Rather than forbidding such limitations 
outright, however, Congress deliberately drafted the pro- 
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vision to accommodate both the members’ right of access to 
the Board and the unions’ right of fostering the disposition 
of members’ grievances through internal procedures, 

As passed by the Senate, the Kennedy bill contained a 
provision substantially the same as section 1O1(a) (4) as 
finally enacted, except that it authorized a requirement that 
union members pursue internal remedies for a maximum 
period of six months instead of four. See S. 1555, 86th 
Cong., Ist Sess., § 101 (a)(4) (1959), as passed Senate. 
Both Senator Goldwater and Representative Griffin criti- 
cized the six-month rule on the specific ground that it would 
enable a union, in effect, to bar a member from filing Labor 
Board charges, since the statute of limitations under the 
National Labor Relations Act is also six months. Said 
Senator Goldwater: 


“If, in order to be cligible for the protection of his 
right to sue under this provision of the bill of rights. a 
union member must wait 6 months while exhausting his 
internal union hearing procedures, he finds that. the 
NLRB will refuse to process his unfair labor practice 
charge because the Taft-Hartley Act’s 6-month time 
limitation on the filing of charges has run out. On the 
other hand, if having failed to exhaust his union hear- 
ing procedures, he fails to wait the required 6 months 
and files his charge with the NLRB in order to escape 
the Taft-Hartley time limitation, he loses the protec- 
tion of the right to sue provision of the bill of rights, 
and the union, if it wishes, may discipline him for hav- 
ing filed the charge.’’ 105 Daily Cong. Rec. 9108 (June 
8, 1959), 2 Legislative History of the Labor-Manage- 
ment Reporting and Disclosure Act of 195916 1280, 
(Emphasis added.) See also 105 Daily Cong. Ree. 6847 
ae 1959), 2 Leg. Hist. LMRDA 1270 (Sen. Gold- 
water). 


The Landrum-Griffin bill, H.R. 8400, 86th Cong., Ist Sess., 
§ 101(a)(4) (1959), in a provision identical to section 101 


16 Hereinafter cited ‘‘Leg. Hist. LMRDA.’’ 
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(a) (+) of the Act as passed, met this criticism by reducing 
the time period from six months to four. The two co- 
sponsors, Representatives Landrum and Griffin, explained 
the change as follows: 
“Since the Taft-Hartley law prescribes a 6-month 
statute of limitations for the filing of unfair labor prac- 
tice charges, the Senate’s 6-month limitation might pre- 
vent a member’s access to remedies provided under the 
National Labor Relations Act. In the substitute, we 
have specified a 4-month limit for pursuit of internal 
union remedies under the bill of rights.’’ 105 Daily 
Cong. Ree. 13089 (July 27, 1959), 2 Lee. Hist. LURDA 
1520. See also 105 Daily Cong. Ree. 14193-94 (Aug. 11, 
1959), 2 Leg. Hist. LMRDA 1566-67 (Rep. Griffin). 
The modification satisfied the objections of Senator Gold- 
water, who said: ‘‘The Landrum-Griffin bill, both as intro- 
duced and as passed, cut such waiting period to 4 months 
thus eliminating the gimmick and preserving the union 
member’s rights both under the bill of rights and under the 
Taft-Hartley Act.’’ 105 Daily Cong. Ree. A8510 (Oct. 2; 
1959), 2 Leg. Hist. LMRDA 1844. 

There has been some disagreement about the effect, if 
any, of section 101(a)(4) on the traditional judicial doc- 
trine that members of private organizations, such as labor 
unions, must exhaust their internal remedies before going 
to court to sue their organization.17 But regardless of this, 
it is evident that the primary thrust of section 101 (a) (4) 
is to regulate limitations on the right to sue imposed and 
enforced by a ‘‘labor organization.’’ The language of the 
section and its legislative history show this. Consequently, 
when Congress reduced the maximum exhaustion period 
from six months to four months for the explicit purpose of 


17 Compare, for example, 105 Daily Cong. Ree. 16414 (Sept. 3, 
1959), 2 Leg. Hist. LMRDA 1432 (Sen. Kennedy) ; 105 Daily Cong. 
Ree. A7915 (Sept. 10, 1959), 2 Leg. Hist. 1811 (Rep. Griffin) ; 
Detroy v. Variety Artists, 286 F. 2d 75 (2d Cir. 1961), cert. den. 
366 U.S. 929 (1961). 


29 


preventing a union from foreclosing unfair labor practice 
charges by its members, it necessarily follows that Con- 
gress was recognizing the right of a union to forbid its 
members to file charges with the NLRB unless they have 
first pursued internal remedies for a period of four months. 

No other reading of the revised proviso to section 
101(a)(4) makes any sense in the context of unfair labor 
practice charges. Unlike the courts, the NLRB has never 
applied an exhaustion of remedies rule, and Congress knew 
this.18 And both Senator Kennedy and Representative 
Griffin made plain that the four-month rule would not affect 
the Labor Board’s handling of charges. Said Senator 
Kennedy: 


“The 4+-month limitation in the House bill also re- 
lates to restrictions imposed by unions rather than the 
rules of judicial administration or the action of Gov- 
ernment agencies. For example, the National Labor 
Relations Board is not prohibited from entertaining 
charges by a member against a labor organization even 
though 4 months has not elapsed.’’ 105 Daily Cong. 
Ree. 16414 (Sept. 3, 1959), 2 Leg. Hist. LMRDA 1432. 
See also 105 Daily Cong. Rec. 14356 (Aug. 12, 1959), 
2 Lee. Hist. LMRDA 1632 (Rep. O’Hara). 


Representative Griffin, who differed with Senator Kennedy 
over the proviso’s effect on court proceedings, was in ac- 
cord regarding the status of Labor Board proceedings: 


‘‘Furthermore, the proviso was not intended to limit 
in any way the right of a union member under the 
Labor-Management Relations Act of 1947, as amended, 
to file unfair labor practice charges against a union, 
or the right of the NLRB to entertain such charges, 
even though a 4-month period may not have elapsed.”’ 


18 See, ¢.g.. 105 Daily Cong. Ree. 14495 (Aug. 13, 1959), 2 Leg. 
Hist. 1667 (Rep. McCormack) ; Sherman, ‘‘The Individual Member 
and the Union: The Bill of Rights Title in the Labor-Management 
Reporting and Disclosure Act of 1959,’’ 54 Nw. Univ. L. Rev. 803, 
819 (1960). 


30 


105 Daily Cong. Ree. A7915 (Sept. 10, 1959), 2 Leg. 
Hist. 1811. 

In light of this demonstrated irrelevance of section 
101(a) (+) to the capacity of the NLRB to process charges, 
the great concern manifested about reducing the allowable 
exhaustion period from six months to four months becomes 
utterly inexplicable unless our proposition is sound. The 
proviso must apply to internal union discipline of members 
filing Labor Board charges. Congress in revising the pro- 
viso was intent only on preventing union disciplinary rules 
from requiring exhaustion for such a long period that a 
member who complied with the union’s rules would be 
barred by the six-month statute of limitations from sub- 
sequently filing charges with the NLRB if intraunion re- 
lief was not obtained. Implicit in this approach is congres- 
sional acceptance of union rules requiring exhaustion of 
internal remedies for the lesser period of four months be- 
fore filing unfair labor practice charges. 


All this is in keeping with one of the guiding principles 
recognized by Congress in enacting Landrum-Griffin, viz., 
‘the desirability of minimum interference by Government 
in the internal affairs of any private organization.’’ S. Rep. 
No, 187, 86th Cong., Ist Sess., p. 7 (1959). As the Supreme 
Court said in its first major consideration of the new Act, 
“‘the general congressional policy’? was ‘‘to allow unions 
great latitude in resolving their own internal controver- 
sies.’’ Calhoon v. Harvey, 33 U.S. Law Week 4039, 4041 
(U.S. Sup. Ct., Dee. 7, 1964). 


In the instant case the Union’s specific charge against 
the member was that ‘‘without resorting to and exhaust- 
ing the procedures available to him in the Local Union By- 
Laws and under the International Constitution, Wallace 
J. Martin did file with the National Labor Relations Board 
unfair labor practice charges wherein he falsely accused 
this Local Union and the undersigned of discriminating 
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against him [in employment]’? (J.A. 19). Such conduct 
was alleged to be in violation of Article XVII, Section 4 
and Article XXIII, Subdivision 7, Section (e) of the Inter- 
national Constitution (J. A. 45, Ex. ‘*G,’" pp. 63-64, 93-94), 
and of Article V, Section 5 and Article XII, Section 5 of 
the By-Laws of the Local Union (J. A. 47, Ex. ‘‘H,’? pp. 
4,18). One of the International and one of the Loeal pro- 
Visions are ‘general articles,’ forbidding conduct detri- 
mental to the good name and the welfare of the organization 
and its members. The others specifically prohibit resort to 
courts or administrative agencies without first exhausting 
internal remedies.!" 


The NLRB in its decision found that petitioners here 
“violated Section 8(b) (1) (A) by imposing a fine on Martin 
for filing an unfair labor practice charge with the Board, 
or for failing to exhaust his internal union remedies prior 
to filing charges”? (J.A. 52).2° To the Board, it made no 


™ Article NIT, Section 5 of the Local By-Laws provides: ‘*Ex- 
haustion of Remedies. No member or officer of this Local Union 
shall resort to any court or agency outside this Local Union or the 
International Union unless and until he has exercised all his rights 
as a member and all forms of relief and avenues of appeals as pro- 
vided by the International Constitution or these By-Laws have been 
exhausted by him, unless otherwise provided by statute’’ (J.A, 47, 
Ex. *'H,”’ p. 18). 

Article XVII, Section 4 of the International Constitution con- 
tains the following proviso : ‘‘This provision shall only require resort 
to internal remedies for a period not exceeding four (4) months”’ 
(J.A. 45, Ex. **G,’’ p. 64). 


°° The Labor Board, playing out its self-appointed role of ap- 
praiser of internal union affairs, observed; ‘* Respondents did not 
indicate in the stipulation of facts, in briefs, or in argument what 
form of relief or avenue of appeal was available to Martin under 
the International's Constitution or Respondent Union's bylaws for 
the alleged discriminatory action taken against him by Respondent 
Roberts’’ (J.A. 52). 

Article XVIT, Section 1(a) of the International Constitution, 
entitled ‘* Appeals to General Executive Board,’’ provides in per- 
tinent part: ‘** * * any officer or member of a Local Union may 
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difference whether the basis of the fine was the filing of 
charges, or the filing without prior exhaustion. We agree. 
Tn either event, purely internal discipline was imposed, and 
no unfair labor practice was committed. But in failing to 
distinguish between the two grounds, the Board did more 
than usurp power by regulating matters never assigned to 
it. Insofar as it rested its decision on union discipline im- 
posed for a failure to pursue internal remedies, it trenched 
upon a union prerogative which Congress had deliberately 
preserved under the statute expressly designed to deal 
with intraunion affairs. 

Apart from the specifie application of the proviso in sec- 
tion 101(a)(4), the Landrum-Griffin Act as a whole attests 
the congressional judgment not to subject union discipli- 
nary proceedings to the serutiny of the NLRB. The Board 
itself recognized this in Wisconsin Motor Corp., 145 NLRB 
No. 109, 55 LRRM 1085, 1088 (Jan. 17, 1964), where it said: 


“The Landrum-Griffin amendments contain a fairly 
comprehensive code governing the internal affairs of 
labor organizations. Jurisdiction over these matters 
was not, however, given to the Board. Rather it was 
the Federal Courts which were authorized to enforce 
the new law.’’ 


Congress has acted with considerable restraint, even 
in Landrum-Griffin, in interfering with the established 
internal practices of labor organizations. And the Supreme 
Court has proceeded vigorously to cut back any attempt to 
enlarge the area of governmental intrusion through casual 
interpretation of the statute. This has been true both as 


appeal to the General Executive Board from the adoption of any 
action by said Local Union’’ (J.A. 45, Ex. ‘‘G,’’ p. 61). Article 
VI, Section 2 provides that the General President ‘‘shall review 
all cases, complaints and charges filed with the General Executive 
Board’”’ (J.A. 45, Ex. ‘‘G,”’ p, 22). Perhaps the NLRB, unaccus- 
tomed to dealing with internal union procedures, failed to recognize 
the applicability of these rather broadly phrased provisions. Mem- 
ber Martin labored under no such handicap (J.A. 24-28, 36-37). 
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to substantive rights, see Musicians v. Wittstein, 33 U.S. 
Law Week 4031 (U.S. Sup. Ct., Dee. 7, 1964), and as to 
remedial procedures, see Calhoon v. Harvey, 33 U.S. Law 
Week 4039 (U.S. Sup. Ct., Dee. 7, 1964). Congress spelled 
out with much specificity the rights of union members 
within their organizations, and after full consideration 
assigned various enforcement powers to the Secretary of 
Labor, the Attorney General, and the federal district courts. 
No place in the statutory scheme for regulating intraunion 
affairs was reserved for the NLRB. It would be incongruous 
to suppose that all the while Congress was struggling to 
strike a proper balance between membership rights and 
organizational responsibilities in section 101(a)(4) and 
elsewhere in Landrum-Griffin, and to decide which agency 
or court was the appropriate tribunal for enforcement, the 
Labor Board was sitting back with preexisting authority 
under Taft-Hartley to pass judgment on internal union dis- 
cipline as ‘‘restraint’’ or ‘‘coercion’’ within section 8 (b) 
(1) (A) of the older law. As the Supreme Court said in 
NLRB v. Teamsters Local 639 (Curtis Bros.), 362 U. S. 
274, 291-92 (1960), in the course of striking down an earlier 
Board effort to over-inflate the scope of 8(b) (1) (A): 
‘“To be sure, what Congress did in 1959 does not estab- 
lish what it meant in 1947. However, as another major 
step in an evolving pattern of regulation of union con- 
duct, the 1959 Act is a relevant consideration. Courts 
may properly take into account the later Act when 
asked to extend the reach of the earlier Act’s vague 
language to the limits which, read literally, the words 
might permit.”’ 

When Congress undertook extensive regulation of in- 
ternal union affairs in 1959, it acted in the context of an un- 
broken string of NLRB decisions, and a recognition by the 
Supreme Court, see Machinists v. Gonzales, 356 U. S. 617, 
620 (1958), that ‘‘the protection of union members in their 
rights as members’? was no concern of the Board’s. The 
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decision of Congress to deal with intraunion procedures 
through an entirely different statutory framework confirms 
this administrative and judicial exclusion of the Board from 
the area. Cf. NLRB vy. Gullet Gin Co., 340 U.S. 361, 366 
(1951). 

If member Martin was injured in his right under sec- 
tion 101(a)(4) of Landrum-Griffin to initiate administra- 
tive proceedings against petitioners, or in his right under 
section 101(a)(5) to be safe from improper disciplinary 
action, jurisdiction lay in a federal district court under sec- 
tion 102, 73 Stat. 523, 29 U.S.C. §412, to remedy that wrong. 
But the NLRB cannot arrogate to itself, by sheer admini- 
strative fiat, a task that Congress deliberately refrained 
from entrusting to it under Taft- Hartley, and then, some 
twelve years later, deliberately chose to entrust to other 
tribunals. 


II. The NLRB May Not Direct A Union To Reimburse A 
Fine Not Shown To Have Been Collected. 


The NLRB ordered petitioner Local 925 to “ [r]eimburse 
and make whole Wallace J. Martin for the amount of the 
fine unlawfully exacted of him, with interest thereon at 6 
percent per annum’? (J.A. 54). This order is a fitting sym- 
bol of the Kafka-like world conjured up by the Board with 
its decision in this case. For the record is totally devoid of 
any evidence that any amount whatsoever was ‘‘exacted”’ 
of Wallace Martin; there is no showing he ever incurred 
any financial loss through the collection of a fine. Indeed, 
as previously discussed, *1 payment of fines in the Opera- 
ting Engineers is traditionally not enforced as a legal obli- 
gation. Payment is simply a condition for the continued 
retention of union membership. 

As the Labor Board has had to be told by the Supreme 
Court, again and again, its ‘‘power to command affirmative 


*1 See pp. 18-19, supra. 
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action is remedial, not punitive.’’ Consolidated Edison Co. 
v. VERB, 305 U.S. 197, 236 (1938) ; Republic Steel Corp. v. 
NLRB, 311 U.S. 7, 12 (1940): Carpenters Local 6o v. 
NLRB, 365 U.S. 651, 655 (1961). 

Here, no loss has been demonstrated. Without a loss, any 
recovery is necessarily punitive, not remedial. And there is 
no doubt that under the National Labor Relations Act it is 
the Board's burden to prove its case, not the petitioners’ 
burden to prove the lack of one. Cf. Carpenters Local 60 v. 
NLRB, supra, 365 U.S. at 655-56; Teamsters Local 357 v. 
NLRB, 365 U.S. 667, 676 (1961); VLRB v. News Syndicate 
Co., 365 U.S. 695, 702-03 (1961); Typographical Union v. 
NLRB, 365 U.S. 705 (1961). 

Even if otherwise proper, therefore, enforcement of the 
Board's order must be denied insofar as it seeks to require 
reimbursement of a fine not shown to have been collected. 


III, The NLRB May Not Here Broadly Order A Union To 
Refrain From Fining Its Members For “Otherwise 
Participating Or Cooperating In Board Proceedings.” 


As part of its order in the instant case, the NLRB diree- 
ted petitioners and petitioner Local's agents to cease and 
desist from fining employees for *totherwise participating 
or cooperating in Board proceedings”’ (J.A. 54). There was 
no supporting finding by the Board that an employee had 
been fined except for ‘filing an unfair labor practice charge 
with the Board, or for failing to exhaust his internal union 
remedies prior to filing charges’? (J.A. 52). 

Orders of the NLRB are unenforceable as too broad inso- 
far as they prohibit union conduct, cither of a general type 
or against. a general group of persons, where there is no evi- 
dence that the union has ever been or is likely to be guilty of 
unfair labor practices other than those actually found by the 
Board in the case before it. Commanications Workers v. 
NLRB, 362 U.S. 479 (1960) ; Puerto Rico Drydock & Marine 
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Terminals v. NLRB, 109 App. D. C. 78, 284 F. 2d 212 (1960), 
cert. den. 364 U. S. 883 (1960); NLRB v. Stage Employees 
Local 776, 303 F. 2d. 513 (9th Cir. 1962), cert. den. 371 U.S. 
826 (1962). 


The Board’s conclusion in the present case that a union 
may be guilty of an unfair labor practice in fining a mem- 
ber is unprecedented. Although petitioners vigorously con- 
test the soundness of the Board’s holding, there is no evi- 
dence whatsoever in the record that petitioners have a pro- 
pensity for engaging in conduct which is well-accepted as 
being an unfair labor practice or as being otherwise unlaw- 
ful. There is thus no reason to subject them to a broad 
order, and possibly even contempt liability should they, for 
example, engage in similar conduct before a definitive rul- 
ing has been made on the validity of the novel doctrine 
enunciated by the Board in this case. 


Moreover, even assuming arguendo that the Board’s hold- 
ing on the facts here is sound, its order is too broad because 
it encompasses conduct which may have quite different legal 
ramifications from that which served as the basis for the 
union discipline in this situation. For instance, it is possible 
that union discipline imposed on a member whose conduct 
is totally incompatible with continued loyalty to the organi- 
zation would be accorded a different status from discipline 
imposed for filing the type of charges involved here. We 
could thus imagine a special latitude allowed in the treat- 
ment of members who file decertification petitions against 
their union. Even the Landrum-Griffin Act’s guarantee of 
free speech for union members preserves ‘‘the right of a 
labor organization to adopt and enforce reasonable rules 
as to the responsibility of every member toward the organi- 
zation as an institution.’? 73 Stat. 522, § 101(a)(2), 29 
U.S.C. § 411(a)(2). Yet the sweeping language of the 
Board’s order in the instant case might even prevent a 
union from disciplining a member who files a decertifica- 
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tion petition against his own organization or a representa- 
tion petition on behalf of a rival union. 

Even if the Board’s order is otherwise proper, therefore, 
enforcement should be denied insofar as it seeks to forbid 
petitioners to fine employees for ‘otherwise participating 
or cooperating in Board proceedings.”’ 


CONCLUSION 


For the foregoing reasons, the order of the Board should 
be set aside. 
Respectfally submitted, 


Frank E. Hamittox 
Harper, Orr & Hamitton 
101 E. Kennedy Boulevard 
Tampa, Florida 
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APPENDIX 
Statutes Involved 


The relevant provisions of the National Labor Relations 
Act, as amended (61 Stat. 136, 29 U.S.C. §151 et seq.) are as 
follows: 

RIGHTS OF EMPLOYEES 


See. 7. Employees shall have the right to self-organiza- 
ation, to form, join, or assist labor organizations, to 
bargain collectively through representatives of their 
own choosing, and to engage in other concerted activi- 
ties for the purpose of collective bargaining or other 
mutual aid or protection, and shall also have the right 
to refrain from any or all of such activities except to 
the extent that such right may be affected by an agree- 
ment requiring membership in a labor organization as a 
condition of employment as authorized in section 


8(a) (3). 


UNFAIR LABOR PRACTICES 


See. 8(a) It shall be an unfair labor practice for an 
employer— 

(1) to interfere with, restrain, or coerce employees 
in the exercise of the rights guaranteed in section 7; 


(4) to discharge or otherwise discriminate against 
an employee because he has filed charges or given testi- 
mony under this Act; 

° * * 
See. 8(b) It shall be an unfair labor practice for a 
labor organization or its agents— 

(1) to restrain or coerce (A) employees in the 
exercise of the rights guaranteed in section 7: Provided, 
That this paragraph shall not impair the right of a 
labor organization to prescribe its own rules with 
respect to the acquisition or retention of membership 
therein; * * *. 


The relevant provisions of the Labor-Management Re- 
porting and Disclosure Act of 1959 (73 Stat. 519, 29 U.S.C. 
§401 et seq.) are as follows: 
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See. 101(a) (4) Prorecrion Or Tue Ricut To Sve. 
—No labor organization shall limit the right of any 
member thereof to institute an action in any court, or in 
a proceeding before any administrative agency, irre- 
spective of whether or not the labor organization or its 
officers are named as defendants or respondents in 
such action or proceeding, or the right of any member 
of a labor organization to appear as a witness in any 
judicial, administrative, or legislative procecding, or to 
petition any legislature or to communicate with any 
legislator: Provided, That any such member may be 
required to exhaust reasonable hearing procedures 
(but not to exceed a four-month lapse of time) within 
such organization, before instituting legal or adminis- 
trative proceedings against such organizations or any 
other officer thereof: Aud provided further, That no 
interested employer or employer association shall di- 
rectly or indirectly finance, encourage, or participate 
in, except as a party, any such action, proceeding, ap- 
pearance, or petition. 

(5) Sarecuanns Acarxst Improper DiscipLinary 
Action.—No member of any labor organization may be 


fined, suspended, expelled, or otherwise disciplined ex- 
cept for nonpayment of dues by such organization or by 
any officer thereof unless such member has been (A) 
served with written specific charges; (B) given a rea- 
sonable time to prepare his defense; (C) afforded a full 
and fair hearing. 


(b) Any provision of the constitution and bylaws of 
any labor organization which is inconsistent with the 
provisions of this section shall be of no force or effect. 


CIVIL ENFORCEMENT 

See. 102. Any person whose rights secured by the 
provisions of this title have been infringed by any vio- 
lation of this title may bring a civil action in a district 
court of the United States for such relief (including 
injunctions) as may be appropriate. Any such action 
against a labor organization shall be brought in the 
district court of the United States for the district where 
the alleged violation occurred, or where the principal 
office of such labor organization is located. 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18942 


H. B. Roserts, Bustness Manacer or Locar 925, In- 
TERNATIONAL UNION OF OPERATING ENGINEERS, AND 
Loca 925, INTERNATIONAL UNION OF OPERATING 
ENGINEERS, PETITIONERS 


v. 
NationaL LaBor RELATIONS BoOaRD, RESPONDENT 


ON PETITION TO REVIEW AND ON CROSS-PETITION FOR ENFORCE- 
MENT OF AN ORDER OF THE NATIONAL LABOR RELATIONS 
BOARD 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon the petition of 
Local 925, International Union of Operating Engi- 
neers (hereafter the “Union’’), and its Business Man- 
ager, H. B. Roberts, for review of a Board order 
dated August 31, 1964, which issued against peti- 
tioners after proceedings under Section 10 of the Na- 
tional Labor Relations Act, as amended (61 Stat. 136, 
73 Stat. 519, 29 U.S.C., Sec. 151 et seq.). In its an- 
swer to the petition for review, the Board has cross- 
petitioned for enforcement of its order. The Board’s 
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decision and order (J.A. 49-56) are reported at 148 
NLRB No. 81. This Court has jurisdiction under 
Sections 10 (e) and (f) of the Act. 
I. The Board’s findings of fact 

Petitioner Roberts was elected Business Manager 
of the Union in June 1960 (J.A. 24). Union member 
Wallace J. Martin, and other members, protested the 
conduct of Roberts’ election and unsuccessfully re- 
quested the Union’s International to postpone the in- 
stallation of officers until after certain alleged irreg- 
ularities had been investigated. Subsequently, in 
July 1961, 11 members including Martin presented a 
formal written complaint to the General Executive 
Board of the International, repeating their charges 
of election irregularity,’ and adding that Roberts had, 
since his installation as Business Manager, ‘‘con- 


ducted a steady course of discrimination in the hiring 
hall against members of Local 925 who opposed him 
in that election * * * (J.A. 26). Furthermore, they 
complained, ‘the membership of Local 925 has not 
been allowed [under Roberts’ regime] to examine the 


books of the Local, nor allowed to examine the finan- 
cial statements [or] * * * the financial report” (J.A. 
27). An investigation by the General Executive 
Board was requested. 


Specifically, the protesting members alleged that the 1960 
and 1961 Union elections were invalid because (1) Roberts, 
although a nominee, himself supervised the determination of 
nominees’ eligibility: (2) Roberts also had sole possession of 
the marked absentee ballots before they were counted; (8) 
inadequate notice of election details was afforded to members; 
and (+) other nominees were denied the privilege of having an 
observer present at the counting of the ballots (J.A. 25-26). 
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In August 1961, International Representative Her- 
man Miller met with Roberts and other dissatisfied 
members, and listened to the various charges and ex- 
planations (J.A. 29-36). But on August 18, 1961, the 
Union’s General President, Joseph J. Delaney, in- 
formed the members that he had concluded, based 
upon Miller's investigation, that the complaints 
against Roberts lacked merit. Thereupon, member 
Martin filed unfair labor practice charges with the 
Board; the charges, dated September 26 and October 
19, 1961, both alleged that Roberts had caused or at- 
tempted to cause area employers to discriminate 
against Martin (J.A. 6-11). 

Martin subsequently withdrew the September 
charge; then, after the Board’s Regional Director in- 
formed him that there was insufficient evidence to 
establish violation of the Act by Roberts, Martin also 
withdrew the October charge (J.A. 2-3). Thereupon, 
Roberts invoked Union disciplinary procedures against 
Martin, alleging that Martin’s filing of Board charges 
constituted violation of Union rules* in that he had 


“resorted to legal proceedings without exhausting his 
remedies under the [Union’s] * * * By Laws and the 
Constitution” (J.A. 20). Martin answered the accusa- 
tion by denying all violation of Union rules and assert- 
ing that he did not ‘tappeal to authorities outside of 
the [Union] * * * until intra-union remedies were 


* Roberts’ charges specified the following Union rules: Article 
AVI, Section 4 and Article XXIII, Subdivision 7, Section (e) 
of the International Constitution; and Article V, Section 5 and 
Article XII, Section 5 of the Local's By-Laws. These provi- 
sions are fully set forth at J.A. 45-47 and are summarized in 
petitioners’ brief, p. 31, n. 19. 
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exhausted and it was quite apparent to him that no 
redress would be received within the Union itself” 
(J.A. 20). 

At a subsequent Local meeting, in January 1962, 
Martin and Roberts were each permitted to address 
the membership and state their respective positions. 
Among other things, Roberts stated, 

The charges that I filed against brother W. J. 
Martin are because he falsely accused me of 
causing him to be taken off a job—he went to 
the National Labor Relations Board with this 
accusation and the Labor Board dismissed these 
charges because there was insufficient evidence. 
** * [He] files two sets of charges against 
this Local Union costing us approximately three 
hundred dollars ($300.00) in Attorney Fees 
(J.A, 22). 

* * * * * 

I am going to promise you something—Every- 
time a man goes to the National Labor Relations 
Board from now without coming to the proper 
channels—as soon as his case is dropped and 
it is cleared up I am going to prefer more 
charges—this Local Union is not going to con- 
tinue to spend their money on Attorneys fight- 
ing disgruntled members falsely accusing a man 
that is trying to help you and make decisions 
and working as hard as I am because I can’t 
stand too much of it (J.A. 42). 


Martin based his defense upon the facts that (1) he 
had, as shown above, petitioned the General Executive 
Board for redress of Roberts’ alleged wrongdoings be- 
fore filing Board charges and (2) he had named only 
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Roberts, and not the Local itself, in the Board charges 
filed (J.A. 23, 38). 

After hearing both men, the membership voted Mar- 
tin guilty by a count of 50 to 10; he was fined $450.00 
and placed on probation for 3 years (J.A. 52). 


II. The Board’s conclusions and order 


The Board concluded, based upon the entire record 
herein including a stipulation of facts, that petitioners 
violated Section 8(b)(1)(A) of the Act ‘by imposing 
a fine on Martin for filing an unfair labor practice 
charge with the Board, or for failing to exhaust his 
internal union remedies prior to filing charges” (J.A. 
52). In so ruling, the Board relied upon the rationale 
of a companion ease, Local 138, International Union 
of Operating Engineers, AFL-CIO (Charles S. 
Skura), 148 NLRB No. 74, 57 LRRM 1009, in which 
it was held that 

* * * no private organization should be per- 
mitted to prevent or regulate access to the 
Board, and a rule requiring exhaustion of inter- 
nal union remedies by means of which a union 
seeks to prevent or limit access to the Board’s 
processes is beyond the lawful competency of 
a labor organization to enforce by coercive 
means (Skura, supra, slip. op. at p. 5; reprinted 
as an appendix to this brief). 

The Board ordered both petitioners to cease and 
desist from fining employees (1) for filing Board 
charges, (2) or filing such charges before exhausting 
union remedies, (3) or for otherwise participating or 
cooperating in Board proceedings. Petitioner Local 
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925 was ordered to reimburse Martin for the unlawful 
fine, with interest at six percent (J.A. 53-55) .* 


SUMMARY OF ARGUMENT 
I 


The Board’s exclusive jurisdiction to prevent un- 
fair labor practices precludes private actions hy ag- 
grieved individuals, and the Act bars the Board from 
proceeding until a valid charge has been filed. Hence, 
the freedom of individuals to file Board charges is 
crucial in the administration of the Act; without that 
freedom, all statutory rights may be denied for lack 
of enforcing authority. 

In deference to the overriding public interest at 
stake, the Board and the courts have consistently pre- 
vented unions and employers alike from interfering 
with the right of free access to Board procedures. 
The policy embodied in Section 8(a) (4) of the Act— 
which forbids employers to “discriminate against an 
employee because he has filed charges or given testi- 
mony’’—has been broadly applied. No defenses have 


been allowed because a union, rather than an em- 
ployer, committed the interference; or because it was 


’ The Board did not decide whether Martin was fined (1) be- 
cause he filed Board charges, as contended by the General Coun- 
sel or (2) because he filed Board charges before exhausting all 
Union remedies, as contended by petitioners. In the Board’s 
view of the law, either reason would be an improper basis for 
coercive discipline in the factual context here presented. How- 
ever, the Board did note that the petitioners had failed to indi- 
cate before the Board what internal remedies remained avail- 
able to Martin after his appeal to the General Executive Board 
had been denied by the General President (J.A. 52). Even 
here, petitioners do not specify what additional remedies re- 
mained. Sce Pet. Br., p. 31, n. 20. 
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a non-employee who suffered the reprisal; or because 
the reprisal was for some form of cooperation with 
the Board which did not involve filing charges or 
giving testimony. 

Petitioners’ basic defense here rests upon the no- 
tion that they may flout this public interest so long 
as the reprisal is limited to techniques of “internal 
union discipline”: in their view, Congress absolutely 
abstained from regulating any form of discipline over 
members. But analysis of the abstention doctrine 
shows that Congress had a reason for permitting 
unions to interfere with their members’ free exercise 
of the traditional Section 


7 rights, that the reason 
does not extend to this case, and that unions were 
never expected by Congress to be allowed to punish 
members who file Board charges regardless of the 
“internal” nature of the punishment. 

Thus, the right to engage in typical Section 7 activ- 
ities and the equally protected right to refrain from 
such conduct pose a conflict: if unions are to be per- 
mitted a reasonable latitude in conscripting member- 


ship support for group activities, some union infringe- 
ments upon the member’s free choice must be allowed. 


Hence, Congress decided to privilege internal union 
discipline in support of legitimate group activities 
even though individual members might thereby be 
subjected to pressures inconsistent with their freedom 
to refrain. But there is nothing in the language of 
the Act, or any federal labor policies, even remotely 
suggesting that internal discipline may be invoked 
against those who seek Board redress. 
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II 


Section 101(a)(4) of the Landrum-Griffin Act of 
1959 constitutes an express federal acknowledgment 
that union rules restricting member access to the 
Board are void and unlawful. A proviso to this Sec- 
tion preserves, within a restricted time period, the 
common law rule of judicial administration which 
requires prior exhaustion of internal remedies, in 
some circumstances. Petitioners err in finding this 
proviso a sanction for union reprisal against members 
who sue prior to exhaustion. The proviso applies to 
the courts, not the unions, as clearly shown by the 
language of the Act, the expressed intentions of its 
sponsors, and the interpreting case law and comment. 

That Section 101(a) (4) gives aggrieved members a 
private right of action does not militate against pre- 


serving Board jurisdiction. In Section 103, Congress 
expressly showed an intention to preserve all existing 
alternative remedies. Indeed, the Board remedy 
would warrant preservation even if Section 103 had 
not been enacted, since there is a public right at stake 
which private individuals may well be unable or 
unwilling to vindicate. 


Til 


Petitioners complain that the Board has ordered 
Martin to be made whole although the record is silent. 
with respect to whether the fine imposed upon him 
was ever collected. The complaint lacks merit be- 
cause petitioners will not be required, as they suggest, 
to suffer any ‘“‘punitive’’ consequences at the Board’s 
instance. How much money, if any, is required to 


9 


make Martin whole is a question which the Board 
is not required to determine at this stage of the 
proceedings. 

Nor do petitioners have a valid complaint about the 
broad scope of the Board’s order herein: petitioner 
Roberts made it plain to members that he intended to 
continue fining those who sought a Board remedy, and 
the Board is entitled to restrain these anticipated 
violations now. And since the Board’s order is read 
in light of the case from which it derives, there is no 
legitimate concern that the order may be applicd in 
the future to unrelated or novel situations. 

ARGUMENT 


I. The Board properly found that Section 8(b)(1)(A) of the 
Act prohibits unions from fining their members in reprisal 
for the filing of Board charges or for the filing of Board 
charges prior to exhaustion of internal union remedies 


At stake in the instant case is a fundamental prin- 
ciple affecting the general administration of federal 
labor policy. Petitioner contends that the Board 
may not deny unions a power to punish their members 
in order to prevent or delay member access to the 
Board’s procedures. 

But all the unfair labor practices specified by Con- 
gress in Section 8 of the Act, and all the employee 
rights to self-organization and collective bargaining 
guaranteed in Section 7 are premised upon the evist- 
ence of a single federal agency with paramount and 
exclusive authority to define and enforce the enu- 
merated rights. Congress empowered the Board, not 

“Secondary boycotts are an exception: Congress expressly 
gave a private right of action for their redress. See Sec. 303 
of the Act, 29 U.S.C. Sec. 187, 


762-466—65——3 
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interested private parties, to prevent the occurrence 
of unfair labor practices. Garner v. Teamsters 
Union, 346 U.S. 485, 490-91; N.L.R.B. v. Indiana & 
Michigan Electric Co., 318 U.S. 9, 18; National Lico- 
rice Co. v. N.L.R.B., 309 U.S. 350; Amalgamated 
Utility Workers v. Consolidated Edison Co., 309 U.S. 
261, 265, 268-269; Fur Workers Union Local No. 72 v. 
Fur Workers Union, 105 F. 2d 12, 16, 70 App. D.C. 
122, aff'd, 308 U.S. 522.° 

By the same token, private parties are not permit- 
ted to foreclose or restrict the Board’s exercise of its 
exclusive jurisdiction. Once properly invoked, the 
Board’s plenary powers to adjudicate and remedy 
unfair labor practices may not be restricted or im- 
paired because of a voluntary settlement by the af- 
fected parties, or because bargaining contract pro- 
cedures are available for the resolution of disputes, 
or even because a private arbitration award has al- 
ready been rendered.” 

5 Accord: Teatile Workers Union v. Arista Mills Co., 193 
F. 2d 529, 533 (C.A. 4): Amazon Cotton Mills Co. v. Textile 
Workers Union. 167 F. 2d 183 (C.A. 4); United Packing House 
Workers v. Wilson & Co. 80 F. Supp. 563 (D.C.N.D. IL): 
International Longshoremen. & Warehousemen’s Union vy. Sun- 
vet Line & Twine Co.. 77 F. Supp. 119, 133 (D.C. Calif.) ; Douds 
y. Local. 294. ete.. 75 F. Supp. 414, 417 (D.C. N.Y.) ; LeBaron 
vy. Printing Specialties & Paper Con. Union, 75 F. Supp. 678 
(D.C. Calif.). 

“Lodge 743, IAM and N.L.R.B. v. United Aircraft Corp., 
337 F. 2d 5 (C.A. 2): International Union of Electrical Work- 
ers, Local 613 v. N.L.R.B. 328 F. 2d 728, 727 (CA. 3); 
NLRB. Vv. Threads, Inc. 308 F. 24.1, 8 (C.A. 4); V.L.2.B. v. 
Local 450, Operating Engineers, 275 F. 2d 413, 416 (C.A. 5); 
V.L.R.B. v. Robinson Freight, 251 F. 2d 689 (C.A. 6); V.L2B. 
. Local 291, UAW, 194 F. 2d 698, 702 (C.A. 7); W.L.R.B. v. 
Wult Disney Productions, 146 F. 2d 44 (C.A. 9), cert. denied, 
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But Congress conditioned the exercise of such 
Board power upon the initial filing of a charge (See- 
tion 10(b)). Hence, the individual’s right to file 
Board charges is indispensable to administration of 
the Act since the Board cannot initiate its own proc- 
esses.’ Petitioners do not dispute that protection 
against reprisal is required for those who seck Board 
redress (Pet. Br.. p. 10). Rather, petitioners con- 
tend that the Board may not protect the charging 
party herein because the special nature of petitioners’ 
reprisal against him—i.ec., the imposition of a $450 
fine—lies outside the scope of prohibited means: ‘*In- 
ternal union discipline is completely outside the range 
of conduct which Congress meant to reach * * *” 
(Br., p. 10). As we shall show in the pages that 
follow, neither the language of the Act nor its legisla- 
tive history requires the fabrication of such a serious 
loophole. In view of the crucial importance in the 
statutory scheme of free access to agency procedures 
and remedies, we should require ¢lear proof that Con- 
gress deliberately permitted any infringement of this 
right. That proof is lacking. 


Section 8(b)(1)(A) reaches union conduct impeding or delaying its 
members from resort to the Board 


“Tt was the intent of Congress [in enacting Section 
8(b)(1)(A)] to impose upon unions the same restric- 
tions which the Wagner Act imposed upon employers 


324 US. S77. See Smith v. Evening News Ass'n, 371 US. 195, 
197-198; Carey v. Westinghouse Electric Corp., 375 U.S. 261, 
272. 

* Hercules Powder Co. v. NLRB. 297 F.2d 424, 483 (CA. 
5); Budding Materials Teamsters, Local 282 v. NLRB. 275 
F, 2d 909, 913 (C.A. 2); V.LRB. vy. Hopwood Retinning Co., 
98 F. 2d 97,101 (C.A. 2). 


with respect to violations of employee rights.’” 
ILTGWU ve NLRB. and Bernhard-Adiinain, 366 
U.S. 731, 788. Legislative history leaves no doubt 
that Congress intended, by enacting Section 8(b) (1) 
(A), to secure against union intimidation the same 
rights which Section 8(a)(1) had secured against 
employer intimidation. See remarks of Senators 
Taft and Ball at Legislative History of the Labor 
Management Relations Act of 1947, pp. 1018-1021, 
1025 (G.P.O. 1948) (hereafter referred to as “LH’’). 
According, the Board and the courts have uniformly 
prohibited, under the “restraint and coercion’ sec- 
tions of the Act, all restrictions upon free access to 
Board processes, whether imposed by employers or 
unions. 

Thus, employers vielate Section 8(a) (1) of the Act 
not only by punishing employees who have invoked 
Board processes,” but by encouraging or inducing em- 
ployees to withdraw Board charges"; or by “coaching” 
employees called upon to testify at Board hearings, 
instructing them how to anwer the questions of a 
Board field examiner, or procuring false testimony for 
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use at a Board hearing. 


Likewise, employers may 


“Gibbs Corp. 131 NURB 955, enf'd, 308 F. 2d 247 (CA. 5); 
Pacific Intermountain Express, 110 NLRB 96, 108-109, enf’d, 
228 F. 2d 170 (C.A. 8)—cert. den. 351 U.S. 952. 

"Clyde Taylor, 127 NURB 103; Clearfield Cheese Co. 106 
NLRB 417, 418, enfd, 215 F. 2d 70 (CA. 3); Cambria Clay 
Products Co., 106 NLRB 267, enf'd, 215 F. 2d 48 (C.A. 6); 
Brady Aviation Corp. 110 NURB 25, 27, ent'd, 224 F. 2d 23 
(C.A. 5); West Teaus Utilities Co., 22 NURB 522, 542. 

Petroleum Carrier Corp. of Tampa, Inc. 126 NLRB 1031; 
Lloyd A. Fry Roofing Co., 123 NLRB 647, 648; Jackson Tile: 
Mfg. Co., 122 NLRB 764, 766, enf'd, 272 F. 2d 181 (C.A. 5)3 
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not discourage or prevent employees from appearing 
as witnesses at Board inquiries," nor may they inter- 
fere with the confidentiality of Board investigations 
by demanding copics of employee statements to inves- 
tigators.”* 

In securing the same rights against union interfer- 
ence, Section 8(b)(1)(A) has been held to prohibit 
a from threatening reprisals against an employ- 

’s job rights because he intends to give testimony to 
re Board,” or because “he”’ filed Board charges.** 

Section 8(a) (4), it has been recognized, constitutes 
a supplemental and not the exclusive statutory device 
for protecting those who seek Board aid. For, while 


Tri-County Employers Axs'n, 103 NURB 653, 654, 673; Amory 
Garment Co., 80 NURB 182, 204 

1 Duralite Co. Ine. 128 NLRB 648; Winn Dirie Stores, Inc., 
128 NLRB 574, 578-579; Alterman Transport Lines, Ine. 127 
NLRB 803, 804: Chataugua Hardware Corp.. 103 NURB 723, 
728, enf'd, 208 F. 2d 750 (C.A. 2) 3 Superior Company, Ine. 94 
NLRB 586, 587, enf’t denied on evidentiary grounds, 199 F, 2d 
39, 44. (CA. 6); Sanco Piece Dye Works, 38 NLRB 690, 725- 
726. 

2 TTenry I. Siegel, 143 NURB 386; Hilton Credit Corp. 137 
NLRB 56; Texas Industries, Inc. 189 NURB 365, 367-368, 
enf'd, 386 F. 2d 128, 182-134 (C.A. 5). 

8 International doe n of Bridge Workers, Local 84,112 NLRB 
1059, 1060; Zertile Workers Union (Personal Products Co.), 
108 NLRB 743, 749, enf'd in relevant part, 227 F. 2d 409, 411, 
97 U.S. App. D.C. 35, 37. 

4 Shipuwrecking, Inc.. 186 NLRB 1518, 1519, 1529: Bordas & 
Co., 125 NLRB 1335, 1336, enf'd, 288 F, 2d 132, 109 U.S. App. 
D.C. 348: Local 138. Operating Engineers, 123 NURB 1393, 
1396, enf‘d in relevant part, 293 F. 2d 187, 193-196 (C.A. 2) 5 i 
Local. 450. Operating Engineers, 122 NLRB se 568, enf'd, 281 
F, 2d 313, 317 (CA. 5), cert. denied, 366 U.S. 909; Local 294, 
Int'l Brotherhood of Teamsters (Valetta Trick ing Co.), 116 
NLRB 842, S44. 
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Section 8(a)(4) expressly makes it unlawful for an 
employer to ‘‘discriminate against an employee he- 
cause he has filed charges or given testimony under 
this Act,’’ other forms of employer conduct which im- 
pede resort to the Board have likewise been prohibited 
although not strictly within the statutory language. 

For example, an employer violates the Act by dis- 
criminating against a supervisor who files charges or 
gives testimony (Pederson v. N.D.R.B, 234 F. 2d 417 
(C.A. 2): Better Monkey Grip Co., 115 NLRB 1170, 
enf’d 243 F. 2d 836 (C.A. 5), cert. denied, 355 U.S. 
864) or against an employee erroneously thought to 
have filed charges (Gibbs Corp., supra). And em- 
ployers and unions alike have been found guilty of 
unfair labor practices where they discriminated 
against employees whose cooperation with the Board 
did not include the filing of charges or the giving of 
testimony ;** or where the employee was subjected to 
blandishments, allurements, rebukes or threats which 
did not amount to actual discrimination.” 

In short, the prohibitions upon employer and union 
conduct have been broadly construed “in’’ deference to 
the overriding public interest in protecting free access 
to Board processes.” As Mr. Justice Jackson stated, 

% Chatauqua Hardware, supra, n. 11, p.18 (attendance at Board 
hearing) ; Malcolm Konner Chevrolet, 141 NLRB 541, 546 (spon- 
soring a representation petition), enf'd, 338 F. 2d 972 (C.A. 
3); Milton Credit, supra, n. 12, p. 13 (cooperating with Board in- 
vestigator). 

16 See cases cited supra, n. 14, p. 13. 

17 There are many cases in which the same conduct which in- 
terferes with the free resort to Board processes also interferes 
with employee exercise of the typical Section 7 rights. For ex- 


ample in American Thread Co., 101 NLRB 1306, the employer 
disciplined employees who attended a Board hearing in circum- 
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dissenting in Trailmobile Co. v. Whirls, 331 U.S. 40, 
69 (1946) : 

The courts cannot tolerate the expulsion of a 
member of a union, depriving him of his right 
to earn a living merely because he invokes the 
process of the courts to protect his rights—even 
if he does so mistakenly. The Labor Relations 
Act makes it an unfair labor practice by an em- 
ployer “To discharge or otherwise discriminate 
against an employee because he has filed 
charges or given testimony”’ in proceedings un- 
der it. Neither may a union use its own power 
over its members to by-pass the courts” (cita- 
tions omitted). 

The Court majority considered the question of dis- 
crimination not properly before it and decided the 
Trailmobile case on different grounds, involving the 
interpretation of the Selective Training & Service Act 
of 1940, 54 Stat. 885, 50 U.S.C. App., See. 301 ef seq. 
But there can be no doubt that the language quoted 
above represented the majority’s views since the Court 
expressly preserved the member’s remedy for subse- 
quent adjudication: “if respondent has been unlaw- 
fully expelled, suspended or otherwise dealt with by 
the union for asserting his legal rights, the law has 
provided remedies for such injuries * * #7? (331 US. 
50). 


stances revealing an antiunion motivation and restraining em- 
ployees from any further assistance to the Union. But the 
cases cited above, p. 14, are different in that the violation rests 
solely upon interference with Board processes; no finding was 
made that the interference was also a traditional form of Sec- 
tion 8(x)(1) or 8(b)(1) (A) coercion. See Hilton Credit, 
supra. 
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Petitioners apparently do not seriously dispute the 
propricty of the foregoing, but rest their case upon the 
contention that a union-imposed fine upon its member 
cannot be reached by Section 8(b) (1) (A), no matter 
how seriously such a fine may interfere with the mem- 
ber’s right of resort to the Board. In petitioners’ 
view, such a fine is immune because Congress, in en- 
acting Section 8(b) (1) (A), abstained from regulating 
internal union discipline. We submit that this view 
misconceives the nature of the federal abstention doc- 
trine and would improperly extend it beyond the scope 
intended by Congress. 

It is true, of course, that Congress saw a significant 
difference hetween Section 8(b)(1)(A) and Section 
8(a) (1) with respect to member-discipline. The fed- 
eral government has consistently manifested a reluc- 
tance to interfere in the internal affairs of labor orga- 
nizations, and the introduction of Section 8(b) (1) (A) 
was criticized by some legislators in 1947 as a serious 
infringement of that principle.’ Accordingly, Sec- 
tion 8(b)(1)(A)’s sponsors were required to assure 
the Congress, time and again, that no regulations were 
being imposed upon the traditionally internal affairs 
of unions. See, e.g., remarks of Senator Holland 
(LH 1139), and Senator Ball (LH 1141, 1200). But 
there is nothing in the legislative history to warrant 
characterizing the right of resort to the Board as an 
“internal union matter” over which union autonomy 
was to be established. 

18 See, e.¢., House Minority Report No. 245 on H.R. 3020, 80th 


Cong., 1st Sess., pp. 76-77; LH 367-368. See also, debate be- 
tween Senators Pepper and Taft, LH 1094-1097. 
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Section 8(b)(1)(A), the Supreme Court has ex- 
plained, represents a “compromise between strong 
contending forces and deeply held views."" NLRB. 
v. Drivers, Chauffeurs, Helpers, Local Union No. 639 
(Curtis Bros.), 362 U.S. 274, 289-291. The **compro- 
mise’? embodied in its terms relates to the recurring 
conflict in labor law between group power and indi- 
vidual freedoms, or as the Court characterized it in 
Curtis Bros., supra, at 279-280, the “tension [which] 
exists between the two rights of employees protected 
by Section 7”’—the right to engage with others in 
legitimate group activities and the right to refrain 
from doing so. Had Congress sought in 1947 to re- 
solve this tension by wholly exalting one right over the 
other, it might have forbidden all group efforts to 
conscript individuals into concerted activities, or, at 
the other extreme, all individual deviations from the 
Union’s program. Instead, a middle course was 
charted. 

The balance struck by Section 8(b)(1)(A) was 
along these lines: with respect to the typical forms of 
internal union discipline, whereby individual members 


are compelled by fines, suspension or expulsion to 


support legitimate majority objectives, Congress de- 
clined to impose federal regulation in 1947."  How- 


UMN IRB. vv. Amalgamated Local 286, UAW, 222 F. 2d 95, 
97-98 (CA. 7): American Newspaper Publishers Ass'n v. 
N.L.R.B., 193 F. 2d 782, 800-801 (CA. 7), cert. denied, 344 
U.S, 812; Union Starch & Refining Co. v. N.L.R.B.. 186 F. 2d 
1008 (C.A. 7), cert. denied, 342 U.S. >: Wisconsin Motor 
Corp., 145 NURB No. 1097, 55 LRRM 1085. 


18 


ever, the dissident member was, in no event, to be sub- 
jected to any reprisal which involved union-caused 
violence or interference with his employment.” 

What warrants emphasis here, however, is that this 
Congressional distinction between permissible and for- 
hidden types of reprisal was drawn in a context of the 
“tension * * * between the two rights of employees 
protected by Section 7° (Curtis Bros., supra). The 
doctrine of federal abstention over union internal 
affairs thus takes its meaning from this juxtaposition 
of conflicting rights—the right to engage in certain 
eroup activities and the right to refrain therefrom— 
and, we submit, the doctrine is inapplicable in other 
contexts. 

With respect to the classic Section 7 rights, a legiti- 
mate ‘tension’’ exists—members may attend union 


mectings, join lawful strikes, support organizing ac- 


tivities—or they may refrain from such conduct. In 
this area, the law has allowed the partial infringement 
of an individual's freedom to refrain because of the 
conflicting impact of the group's right to conduct 
eroup functions. But petitioners do not suggest that 
the group has any legitimate interest in restricting 
the individual's access to the Board. 

Thus, the familiar provision of some union consti- 
tutions, forbidding members to bring legal proceed- 
ines against the union or its members, has been re- 
peatedly characterized as void and contrary to public 

“VLR. vy. National Automotive Fibres, Inc. 277 F. 2d 
799 (CA. 9); VIRB. v. Spector Freight System, 273 F. 2d 
272 (C.A. 8), cert. denied, 362 U.S. 962; VIB. v. Painters 


Local 419, 242 F. 2 477 (C.A. 10); N.LR.B, v. Philadelphia 
Tron Works, 211 F, 2d 937 (C.A. 3). 


19 


poliev"| As the Court of Appeals for the Second Cir- 
cuit recently stated in Salzhaudler ve Caputo, et al., 
316 F. 2d 445, 450: 


It would seem clearly in the interest of proper 
and honest management of union affairs to per- 
mit members to question the manner in which 
union officials handle the union’s funds and how 
they treat the union’s members.” 


Of course, a union may be required to expend addi- 
tional sums or suffer inconveniences because of a 
member's decision to invoke legal process: but this is 
immaterial, Such considerations are merely the price 
paid by those living in a civilized society. Clark vy. 
Lindemann & Hoverson Co., 88 F.2d 59, 60-61 (CLA. 
7). Accord: Petroleum Erploration, Inc. v. Public 
Service Comm., 304 U.S. 209; Myers vy. Bethlehem 
Shipbuilding Corp., supra at 51-52; Vapor Blast Mfy. 
Co. Vv. Madden, 280 F. 2d 205, 208 (C.A. 7), cert. 
denied, 364 U.S. 910. 


2 Cox, Internal Affairs of Labor Unions and the Labor Re- 
form Act of 1959, 58 Mich, L. Rev, 819, 887, 839 (1960) : 
Aaron, The Labor-Management Reporting and Disclosupe Act 
of 1959, 73 Harv. La. Rev. 851, STL (1960) ; Collins v. LATE. 
119 N.J. Eq. 230, 182 Atl. 37 (1035); Spayd v. Ringling Rock 
Lodge, 270 Pa. 67, 115 Atl 70 (1921); see Zratmobile Co, v. 
Whirls, supra. 

The 1959 Landrum-Griffin amendments, discussed more fully 
infra at pp, 22-381 erystalized this existing policy and declared 
it as federal law. Cox, op. cit. supray Aaron, op. cif, xupray 
Local 636 United Ass'n vo NLRB, 287 F.2d 354, 360, 109 
U.S. App. D.C. 315, 321. 

22 See also Gartner v. Soloner, 220 F. Supp. 115, 119 
(D.C.E.D. Pa.) : “Sensitivity to personal criticism is a Juxury 
not available to any holder of elective office, whether he be in 
public or private life.” 
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If, then, as we have shown, a member’s right of free 
resort to Board processes is not subject to any coun- 
tervailing group right, the federal abstention doctrine 
ought to be inapplicable. For intemal union disci- 
pline is not sacrosanct; it warranted special legislative 
treatment only where, as we have shown, the tension 
between conflicting legitimate rights created a special 
legislative problem. But a union cannot immunize 
itself against the reach of all federal labor law by 
resort to an internal discipline theory, nor do all sub- 
jects become appropriate for the invocation of union 


discipline simply because the union has enacted a rule 
upon those subjects. See LAIL v. Strect, 367 U.S. 
740 (union may not expend dues collected for support 
of political causes over member objections) ; Stecle v. 
Louisville d& Nashville R. Co., 323 U.S. 192, 202-204 
(union may not violate its duty to represent fairly by 


enforcing rules discriminating against Negroes) ; and 
compare Allen Bradley Co. v. Local Union No, 3, 
IBEW, 325 U.S. 797 with Apex Hosiery Co. v. 
Leader, 310 U.S. 469, 487-489, 502-506 (applicability 
of Sherman Act to union conduct). 

Section 8 of the Act itself presents a clear illustra- 
tion of the inapplicability of the federal abstention 
doctrine in a context not involving the traditional con- 
flict of employee rights. If a union seeks to compel 
indifferent members to participate in lawful con- 
certed activities, the nature of the union coercion de- 
termines the legality of its pressures: internal dis- 
cipline is deemed beyond the reach of Section 8(b) 
(1) (A) while reprisals against the member’s employ- 


4 
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ment status are deemed unlawful.” On the other 
hand, where unions induce members to strike for an 
object proscribed by Section 8(b) (4) of the Act, the 
internal affairs abstention doctrine is wholly inap- 


plicable: any form of inducement, including the invo- 
cation of internal union rules, is prohibited. NL.R.B. 
v. Local 751 Carpenters, 285 F. 2d 633, 640, 641 (C.A. 
9); Elliott v. Amalgamated Meat Cutters, etc., 91 F. 
Supp. 690, 697 (D.C.W.D. Mo.). 

This case, too, represents a situation in which the 
doctrine of federal abstention is inapplicable because 
there is no “tension” to be resolved. The individual’s 
right of access to the Board’s processes is absolute, 
and interference with that right, whether by union 
rule or otherwise, is against clear public policy.” 

In this connection, petitioners are correct in charg- 
ing the Board with finding it **more reprehensible for 
a union to fine a member for filing unfair labor prac- 
tice charges than for * * * working behind a picket 
line” (Br., p. 24). But the Board’s finding is not, as 
petitioners put it, premised on the assumption that 
some Section 7 rights are “more sensitive’? than 
others (d.). Rather, the Board is simply acknowl- 
edging here what the statute requires: there is a dif- 
ference in kind, not just a difference of degree, 
between the employee rights involved. 

The right of access to the Board derives from Sec- 
tion 10 of the Act as well as Section 7, as the Board 

*3 See cases cited supra, pp. 17-18. 

*4See authorities cited supra, pp. 9-11. We deal infra, pp. 
22-31, with petitioner’s assertion that the Landrum-Griffin Act 


partially subordinated the individual member’s right to union 
restrictions. 


explained in its Shura opinion (appendix, infra, p. 

39). That right is a necessary prerequisite to the 

definition, application and enforcement of the classic 

Section 7 rights; in a word, it is the sive qua non of 

Section 7 rights. To treat this right differently, 

then, as did the Board here, is simply to acknowledge 

the differences inherent in the Act. 

Il. The Congressional policy judgments embodied in the 
Landrum-Griffin Act (73 Stat. 519, 29 U.S.C. Sec. 401 et seq.) 
support the Board’s instant ruling 
Title I of the Labor-Management Reporting and 

Disclosure Act of 1959 embodies what Congress called 

the “Bill of Rights of Members of Labor Organiza- 

tions”. Enacted as an express federal safeguard of 
union members against the arbitrary exercise of 
power by their unions,” this Title prohibits unions 
from—among other things—disciplining members 
without “due process** procedural safeguards, increas- 
ing membership dues without prior democrati¢ action, 
and denying members an opportunity to participate in 

the consideration of group policies. Of particular im- 

portance here is Section 101(a)(4) (29 U.S.C. See. 

411(a)(4)) which provides: 

PROTECTION OF THE RIGHT TO SUE— 
No labor organization shall limit the right of 
any member thereof to institute an action in 
any court, or in a proceeding before any admin- 
istrative agency * * * or the right * * * to 
appear as a witness in any judicial administra- 


2 See House Report No. 741 on H.R. 8342, pp. 1-1, 86th 
Cong., Ist sess.; Legislative History of the Labor Manage- 
ment. Reporting and Disclosure Act of 1959, pp. 759-765 
(G.P.O 1959) (hereafter, “LIL *59”). 
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tive or legislative proceeding, or to petition any 
legislature or to communicate with any legisla- 
tor: Provided, that any such member may be re- 
quired to exhaust reasonable hearing procedures 
(but not to exceed a four-month lapse of time) 
within such organization, before instituting 
legal or administrative proceedings * * *. 

A. In Skuara, tnfra, at p. 42, the Board held that 
this provision “established a federal policy consistent 
with the views of recognized scholars in the field that 
wuion rules which would deny access to the courts are 
contrary to public policy and void.”’ Petitioners, how- 
ever, relying primarily upon the Section 101(a) (4) 
proviso language, conclude that Congress herein also 
granted unions the power to discipline members who 
instituted proceedings prior to a four-month effort at 
exhaustion of union remedies. Petitioners’ view, we 
now show, constitutes plain error; the Board's con- 
struction of Section 101(a) (4) is correct. 

First of all, the fundamental purpose of this See- 
tion was to protect union members from retaliation 
for bringing suit, as its title (* Protection of the Right 
to Sue’) and opening phrase (“no labor organization 
shall limit the right of any member’’) demonstrate. 
It would be anomalous, therefore, if the Section were 
now found to contain a grant of power to unions 


whereby, under certain circumstances, litigating mem- 
bers might be punished. 

Moreover, the courts which have had oceasion to 
construe Section 101(a)(4) uniformly support the 
Board’s view: the proviso simply means that a union 
member who secks to institute judicial or administra- 
tive remedies “may be required by that court or agen- 
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cy to exhaust internal remedies of less than four 
months’ duration before invoking outside assistance.” 
Detroy y. American Guild of Variety Artists, 286 F. 
2d 75, 78 (C.A. 2), cert. denied, 366 U.S. 929 (em- 
phasis by court). The proviso does not empower any 
union reprisals.” 

The commentators agree.” One of them, speaking 
with special authority because of his active role in 
the 1959 legislative process, has analyzed Section 101 
(a)(4) in terms which flatly preclude petitioners’ 
contention. Thus, Professor Cox explains that there 


are— 
two radically different kinds of limitations 
upon a union member's freedom to sue the 
organization. 

One limitation is the familiar provision in 
union constitutions which declares that bring- 
ing suit against the union is cause for expul- 
sion unless the member has exhausted his 
internal remedies. This restriction is against 
public policy. 


2° Harris ve ILA, Local 1291, 321 F. 2d 801, 805 (CLA. 3): 
Calagaz vy. Calhoun, 309 F, 2d 248, 259-260 (C.A. 5): Burris v. 
Intl Brotherhood of Teamsters, 224 F. Supp. 277, 280 
(W.D. N. Car.): Baron v. North Jersey Newspaper Guild, 
Local 173, 224 F. Supp. 85, 86 (D.C.N.J.) ; Deluhery v. Marine 
Cooks & Stewards, 211 F. Supp. 529, 585; 199 F. Supp. 270, 
273-275 (D.C.S.D. Calif.) ; Sheridan v. United Brotherhood of 
Carpenters. ete.. Local 626. 191 F. Supp. 347, 353, 355 (D.C. 
Del.). 

27 Cox, Jnternal Affairs of Labor Unions Under the Labor 
Reform Act of 1959, 58 Mich, L. Rev. 819, 839 (1960); Aaron, 
The Labor-Management Reporting and Disclosure Act of 
1959, 73 Harv. L. Rev. 851, 869-872 (1960); Powell, Zhe 
Bill of Rights—Its Impact Upon Employers, 48 Georgetown 
LJ. 270, 272 (1959). 


* * * 

A quite different kind of limitation is im- 
posed by the judicial doctrine that a court will 
not entertain a member’s action against a labor 
organization until he has exhausted all adequate 
remedies within the organization. The rule 
is one of judicial administration. 

Professor Cox concludes that there is some uncer- 
tainty about the nature of Section 101(a)(4)’s im- 
pact upon the “rule of judicial administration’; but 
he finds it ‘‘clear’’ that union-imposed restrictions are 
outlawed. (Cox, op. cit. supra, n. 27, p. 24.) 

Accordingly, we submit, the Congressional enact- 
ment of Section 101(a) (4) does not militate against 
the Board's judgment herein; on the contrary, it sup- 
ports the conclusion that all union restrictions upon 
member access to the Board are unlawful. 

To support their contrary view, petitioners pin 
their hopes exclusively upon a single remark. Sena- 
tor Goldwater’s critique of the proposed Section 101 
(a) (4) as it appeared in S, 1555 included the voicing 
of a fear that this Section’s draftsman had _ acci- 
dentally authorized union discipline of member- 


litigants in some circumstances.” 


*8“Tf, in order to be eligible for the protection of his right to 
sue under this provision of the bill of rights, a union member 
must wait 6 months while exhausting his internal union hear- 
ing procedures, he finds that the NLRB will refuse to process 
his unfair labor practice charge because the Taft-Hartley Act’s 
6-month time limitation on the filing of charges has run out. 
On the other hand, if having failed to exhaust his union hear- 
ing procedures, he fails to wait the required 6 months and files 
his charge with the NIURB in order to escape the Taft-Hartley 
time limitation, he loses the protection of the right to sue pro- 
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Because the Landrum-Griffin Bill subsequently re- 
duced the 6-month period of Sec. 101(a) (4)’s proviso 
to a 4-month period, petitioners conclude that “it nec- 
essarily follows that Congress was recognizing the 
right of a union to forbid its members to file charges 
with the NLRB unless they have first pursued internal 
remedies for a period of four months.” (Br., p. 29.) 
It is true, of course, that some members of Congress— 
including Senator Goldwater—erroneously thought 
that the Board could not, under existing law, entertain 
a member's charge until he exhausted internal union 
remedies.” But even if Congress, as a whole, intended 
to reduce the proviso waiting period because of a 
groundless fear that Board processes might otherwise 
become unavailable, this fails to support petitioners’ 
inference. In reducing the exhaustion period from 
6 to 4 months, Congress need not be presumed to have 
acknowledged a union power of reprisal against liti- 
gating members. <A far more likely motive, it would 
seem, was to eliminate any possible fears that Board 
vision of the bill of rights, and the union, if it wishes, may 
discipline him for having filed the charge.” [2 LH °59, 1280, 
emphasis supplied.] 

Since Senator Goldwater was, at least at the time he issued 
this critique, an avowed opponent of the proposed Section 101 
(2) (4) on the grounds that it failed to provide sufficiently 
stringent union regulation (see LH 59, 1270-1272) one must 
view his remarks with caution. “In their zeal to defeat a bill, 
the [legislative opponents] understandably tend to overstate its 
reach.” V.LR.B. y. Fruit & Vegetuble Packers, Local 760, 
377 U.S. 58, 68. 

* Other legislators, however, were not so misinformed, and 
they clarified the matter in Congress prior to final enactment. 
See, e.g., LH °59, 1432 (Sen. Kennedy); 1667 (Rep. McCor- 
mack) ; 1632 (Rep. O'Hara); 1811 (Rep. Griffin). 
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remedies might somehow have been foreclosed ;” or, 
as some legislators explained their support for short- 
ening the exhaustion period, it was justified if only to 
reduce the delays of justice." Such legislative inten- 
tions, rather than the novel one posed by petitioners, 
are compatible with the issues upon which debate 
focused.” 

Thus, Rep. Thompson criticized Sec. 101(a) (4) be- 
cause it imposed, in his view, a rigid and unwarranted 
limitation on well-established case law dealing with 
the question of when internal remedies must be fur- 
ther pursued; specifically, he objected to the shortness 
of the exhaustion period permitted because it would 
always preclude an opportunity for action by the 
union’s membership at conventions. Other legisla- 
tors, he noted, thought it more important to adopt an 
across-the-board time limit to insure speedy justice, 
but in Rep. Thompson’s view, this was an insufficient 
ground to deny unions the opportunity to pass upon 
their own members’ grievances at periodic conventions. 
(LH °59, 1573.) See also the remarks of Reps. 
Rhodes, LH ’59 1665-1666; McCormack, ibid. at 1667; 
and O’Hara at 1632, Nothing in these remarks sug- 
gests that anyone else in Congress shared Senator 

30 Indeed, in view of the fear voiced by some /eg/slutors, Con- 
gress could well have anticipated confusion and consequent 
inaction by unschooled workers. 

31 See, eg., LIL 59, 1518 (Rep. Landrum): 1665-1666 (Rep. 
Rhodes). 

3? Unfortunately, there is no authoritative Committee Report 
on this point because the House adopted the Senate’s proposed 
“Bill of Rights,” and altered the 6-months period to 4, without 


any prior committee consideration. See Cox, Labor Reform 
Act, 58 Mich. L. Rev. at $33. 
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Goldwater’s concern that Section 101(a) (4) might be 
read to grant a 4-month power of reprisal to unions.” 

Indeed, other legislators made it plain that the pro- 
viso waiting period was a limitation which the courts 
might impose upon plaintiffs, as an exercise of the 
established doctrine of exhaustion of remedies; it was 
never intended, in their view, that a member’s failure 
to comply with this doctrine could sanction reprisal 
by the unions. 


So long as the union member is not pre- 
vented by his union from resorting to the 
courts, the intent and purpose of the right to 
sue provision is fulfilled, and any require- 
ments which the court may impose in terms 
of pursuing reasonable remedies within the 
organization * * * will not conflict with the 
statute. [Senator Kennedy, LH ’59, 1932.] ** 


Thus, we submit, Congress saw the exhaustion 
proviso as a legislative device to restrict the common 
law rule within a fixed time period, and not as a sane- 
tion for any union conduct otherwise proscribed. 


33 Moreover, it seems arguable that even Sen. Goldwater aban- 
doned that concern, After having promulgated the statement 
upon which petitioners rely; he continued to attack the “wa- 
tered-down version of the Senate’s watery labor reform bill” 
but without repeating his claim that Section 101(a)(4) might 
grant unions power to discipline hasty litigant-members. (LH 
59, 1270, 1321-1324, 1329-1330.) And although Congress al- 
tered the provision to which he objected only by reducing the 
exhaustion period from 6 to 4 months, without including any 
language expressly to meet this claim, Senator Goldwater ap- 
proved the final results (LH °59, 1844). 

4 See also, LH °59, 1572-1573, 1575 (Rep. Thompson) ; 1811 
(Rep. Griffin). 


B. But petitioners contend that Martin’s legal in- 
jury is outside Board jurisdiction to redress, on the 
grounds that Sec. 101(a) (4) violations are subject 
to the exclusive authority of the federal district courts 
(Br., pp. 33-34). Petitioners’ contention overlooks 
Section 103 of the “Bill of Rights”: “Nothing con- 
tained in this title shall limit the rights and remedies 
of any member of a labor organization under any 
State or Federal law or before any court or other tri- 
bunal * * *.” Hence, at the same time Congress gave 
agerieved members a right of action in district court 
for infringement of the specified rights, 1t expressly 
preserved all prior remedies.” 

We have already shown that the Board has uni- 
formly, throughout the past, protected those who suf- 
fered reprisals because they invoked Board processes. 


See discussion and cases cited supra, pp. 9-22. This 


protection, we submit, is inherently appropriate as an 
alternative to a civil action by the aggrieved member. 
Indeed, even absent the savings provisions of Sees. 
103 and 603(a), the Board would be warranted in de- 
ciding that a Board remedy is authorized. 

First of all, it is appropriate to recall that the right 
of recourse to Board remedies has not been deemed 


limited to members: any person may file a charge re- 
gardless of his status vis-a-vis unions.” Hence, the 
Board remedy for reprisals against litigants embraces 
a wider group than the district court remedy. And to 

3 See also Sec. 603(2), Title VI, preserving “any right 
or * * * remedy to which members of a labor organization 
are entitled under * * * other Federal law or law of any 


State.” 
36 Plumbers’ Union v. County of Dor, 359 U.S. 354, 358. 
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preserve the Board remedy only for non-members 
would inject a needless and sometimes difficult pre- 
liminary issue into the law.” 

Second, considerations of convenience and practi- 
cality warrant the preservation of Board jurisdiction, 
especially where the charge which precipitated the 
reprisal has merit. By litigating both matters before 
the Board, i.e., the initial charge and the charge al- 
leging a reprisal, the parties are able to avoid the 
costs incurred by presenting related overlapping testi- 
mony in several forums. 

Finally, and perhaps most important, there is an 
overriding public interest in the freedom of access to 
Board processes. The Board was established to se- 
cure public rights, and its remedies are primarily 
designed to that end; the benefits derived by individ- 
uals are, in a sense, merely incidental to the henefit 


derived by the general public in the prevention of 
unfair labor practices. See cases cited supra, p. 10, 
n. 6. Accordingly, there is a public interest here 
which warrants protection even when the individual 


aggrieved may be unwilling, indifferent or fearful of 
vindicating his private interests. In this connection, 
we have been warned of the danger that: 

* * * individual employee’s suits are neither 
an effective sanction nor a practical remedy. 
Workers are unfamiliar with the law and hesi- 
tate to become involved in legal proceedings. 
The cost is likely to be heavy, and they have 


7Some of the complexities which may arise in determining 
whether an individual has achieved or retained “membership” 
are suggested in V.L.R.B. v. General Motors, 373 US. 734, 
and cases cited at 373 U.S. 743, n. 10. 
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little money with which to post bonds, pay 
lawyers’ fees and print voluminous records. 
Time is always on the side of the defendant. 
Even if the suit is successful, there are rela- 
tively few situations in which the plaintiff or 
his attorney can reap financial advantage. 
Most men are reluctant to incur financial cost 
in order to vindicate intangible rights. Indi- 
vidual workers who sue union officers run enor- 
mous risks, for there are many ways, legal as 
well as illegal, by which entrenched officials can 
“take care of’’ recalcitrant members.” 

Of course, these considerations were put to one side 
by Congress when it determined to leave enforcement 
of the ‘‘Bill of Rights’”’ primarily to individual plain- 
tiffs. But they surely militate against petitioners’ 
eagerness to confine a pre-existing public right into an 
exclusive private remedial channel, in the face of an 


express legislative judgment to preserve prior 


remedies. 
III. The Board’s order is valid and proper 


Petitioners’ objections to the Board’s remedial 
order are unsound. The Board ordered petitioner 
Local 925 to reimburse Martin “for the amount of the 
fine unlawfully exacted of him’’ and petitioners cor- 
rectly state that the record in this case does not show 
whether the fine was ever collected, merely that it was 
imposed. But this is not grounds for judicial modifi- 
cation: under the Board’s order, Martin is not entitled 
to any windfall but merely, as the order states, to be 
made whole (J.A. 53). 


38 Cox, Labor Reform Act. supra, 58 Mich, L. Rev. at 853. 


This order, like the typical back pay order, is ‘‘in- 
terlocutory”’? in the sense that it represents the 
Board’s judgment that reimbursement is an appro- 
priate remedy, but does not specify what suns, if any, 
may be required to effect the remedy. Such an order 
has been consistently approved by the courts in rec- 
ognition of the Board’s power to adjudicate the ques- 
tions of violation and appropriate remedy at the 
initial stage, and leave the details or techniques of 
compliance to later proceedings. See, eg. N.L.R.B. 
vy. Deena Artware, Inc., 361 U.S. 398, 411; N.L.R.B, v. 
East Texas Steel Castings Co., 255 F. 2d 284 (C.A. 5): 
NLRB. Vv. Venetian Blind Workers Local 25635, 207 
F. 2d 124, 126-127 (C.A. 9); N.L.R.B. v. Stilley Ply- 
wood Co., 199 F. 2d 319, 321 (C.A. 4), cert. denied, 
344 U.S. 933. 

Nor is the Board’s order phrased too broadly in 
light of the record. Petitioners do not deny that the 
Board may restrain violations other than those specifi- 
cally found where the “danger of their commission in 
the future is to be anticipated from the course of [the 
wrongdoer’s] conduct in the past.”? N.D.R.B. v. Ea- 
press Publishing Co., 312 U.S. 426, 487. We submit 
that it would be difficult to imagine more cogent evi- 
dence that future violations may be anticipated, ah- 
sent a formal restraint, than this undenied statement 
of petitioner Roberts to the membership of the 
Union: 

I am going to promise you something. Every 
time a man goes to the National Labor Rela- 
tions Board from now without coming to the 
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proper channels—as soon as his case is dropped 

and it is cleared up I am going to prefer more 
charges. [J.A. 42.] 

Petitioners point out that the order’s broad lan- 

guage might possibly be read to cover different cases, 

less obviously a violation than the circumstances pres- 


ent here: as an example, they pose the case of dis- 
cipline of a member for filing a representation peti- 
tion on behalf of a rival union (Br., pp. 36-37). But 
it is well settled that Board orders are read in light 
of the cases from which they arise. ‘“‘Having found 
the acts which constitute the unfair labor practice 
the Board is free to restrain the practice and other 
like or related unlawful acts” (Express Publishing, 
supra, 312 U.S. at 436, emphasis supplied). But, as 
this Court explained in International Brotherhood of 
Teamsters Local 554 v. N.LLR.B., 262 F. 2d 456, 462- 
463, 104 U.S. App. D.C. 359, 365-366, that restraint 
is not read to apply to novel matters whose legality 
the Board has not passed upon, or to matters not 
fairly related to those which gave rise to the order. A 
court of appeals is not “a labor court of first instance 
by virtue of its contempt powers” (Teamsters Local 
554, supra, 262 F. 2d at 463), and petitioners need 
fear no danger that the instant order will precipitate 
the application of judicial contempt sanctions in situ- 
ations remote from the one here presented. Amalga- 
mated Meat Cutters, etc. v. N.LR.B. (Swift & Co.), 
237 F. 2d 20, 26-27, 99 U.S. App. D.C. 24, 30-31, 
cert. denied, 352 U.S. 1015. 
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CONCLUSION 


For the reasons stated, the prayers of the petition 
for review should be denied and the Board’s order 
should be enforced in full, 

Respectfully submitted. 


ARNOLD ORDMAN, 
General Counsel, 
Dominick L., MaNott, 
Associate General Counsel, 
Marcen MALLet-PRevost, 
Assistant General Counsel, 
Gary GREEN, 
Attorney, 
National Labor Relations Board. 


Freprvuary 1965. 


APPENDIX 


148 NLRB No. 74 D-6211 
New York, N.Y. 


United States of America 


Before the National Labor Relations Board 


Case No. 2-CB-3505 


Loca 138, INTERNATIONAL UNION OF OPERATING 
ENGINEERS, AFL-CIO 


and 
CHARLES 8. SKURA, AN INDIVIDUAL 


DECISION AND ORDER 


On May 1, 1963, Trial Examiner Benjamin B. Lip- 
ton issued his Intermediate Report in the above- 
entitled proceeding finding that Respondent had en- 
gaged in and was engaging in certain unfair labor 
practices and recommending that it cease and desist 
therefrom and take certain affirmative action, as set 
forth in the Intermediate Report attached hercto. 
Thereafter, Respondent filed exceptions to the Inter- 
mediate Report and a supporting brief. The General 
Counsel filed a brief in support of the Intermediate 
Report, taking exception, however, to the Recom- 
mended Order. On July 9, 1964, the Board, pursuant 
to notice, heard oral argument at Washington, D.C. 
Respondent and the General Counsel appeared at the 

(35) 
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hearing by counsel and participated in argument to 
the Board.’ 

The Board has reviewed the rulings of the Trial 
Examiner made at the hearing and finds that no prej- 
udicial error was committed. The rulings are hereby 
affirmed. The Board has considered the Intermediate 
Report, the exceptions, the briefs, the oral argument, 
and the entire record in this case. The Board agrees 
with the Trial Examiner that Respondent violated 
Section 8(b)(1)(A) of the Act, but for reasons differ- 
ent from those relied upon by the Trial Examiner. 
Therefore, the Board adopts the findings, conclusions, 
and recommendations of the Trial Examiner only to 
the extent consistent herewith. 

The facts of this case are largely undisputed and are 
set forth in detail in the Intermediate Report. We 
shall restate them only to the extent required by our 
discussion of the issues. 

Charles 8. Skura was one of six members of Re- 
spondent Union who composed a so-called reform 
group which was opposed to the administration of 
Union President William DeKoning and Secretary 
Verner Sofield. In previous years, members of the 
reform group had filed unfair labor practice charges 
against Respondent, and had themselves been the sub- 
ject of Board cases arising out of alleged discrimina- 
tion against them because of their opposition to the 
Union’s administration. 

On February 13, 1962, Skura filed an unfair labor 
practice charge against Respondent claiming that Re- 
spondent had discriminatorily refused to refer him 
to available employment. Skura later withdrew the 


2The American Federation of Labor and Congress of Indus- 
trial Organizations filed a brief as amicus curiae and argued 
orally in support of Respondent’s position. 


37 


charge when the Regional Director advised him that 
a complaint would not issue. 

In accordance with standard procedures, the Re- 
gional Director notified Respondent of his decision 
not to issue complaint and the withdrawal of Skura’s 
charge. When Sofield received the Regional Direc- 
tor’s letter he personally prepared and delivered a 
letter to James Caples, Respondent’s recording secre- 
tary and chairman of the Grievance Committee. In 
the letter, Sofield charged Skura with violating Sec- 
tion 9 of Article VIII of Respondent’s bylaws.’ 
Sofield requested that the Grievance Committee call 
Skura before it to answer the charge. 

The Grievance Committee subsequently notified 
Skura by mail of the date set for the hearing on So- 
field’s complaint and advised Skura to appear. Skura 
did not respond to the notice and the hearing was 


? Section 9 of Article VIII provides: 

*Any member who considers he has a just grievance against 
the Local Union must first exhaust every means provided for 
in the Constitution of the International Union of Operating 
Engineers before resorting to any civil or other action. 

Hower er, the only provision of the International's constitution 
which may be construed as authorizing a complaint against 2 
union official for a discriminatory refusal to refer is Section 1 of 
Article XVI which provides as follows: 

«* * * any Local Union, subdivision or member thereof +8 
engaging in conduct that would interfere with the performance 
by the International Union or any of its subordinate bodies of 
their legal or contractual obligations, may be tried by the Gen- 
eral Executive Board upon charges filed with it, and upon con- 
viction may be disciplined or expelled as the General Execu- 

tive Board may determine.” 

Whether this provision who was intended to authorize a mem- 
ber’s complaint against his local for a discriminatory refusal 
to refer was not made clear by Respondent. Nor did Respond- 
ent indicate during the hearing or in its brief what procedures 
were available to Skura to process his complaint under the In- 
ternational constitution. 
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postponed. When, after notice, Skuva did not appear 
a second time, he was tried 72 absentia and found 
euilty of violating Respondent’s constitution and by- 
laws by failing to exhaust his internal union remedies 
prior to filing charges. with the Board. The Com- 
mittee fined Skura $200, 

When Skura later attempted to pay his dues, his 
tender was refused on the ground that Respondent’s 
bylaws proscribed acceptance of dues from members 
who had fines outstanding. Skura then filed the in- 
stant charge.’ 

The complaint alleged and the General Counsel con- 
tends that the imposition of a fine for the filing of an 
unfair labor practice charge constitutes coercion and 
restraint within the meaning of Section 8(b) (1) (A) 
of the Act. Respondent contends, however, that 
Skura was not fined for filing charges but for failure 
to exhaust his internal union remedies, and that the 
imposition by Respondent of a rule requiring exhaus- 
tion of internal union remedies and its enforcement 
by means of a fine is a reasonable and lawful exercise 
of a union’s right to administer its internal affairs. 
Respondent further asserts that the proviso to Sec- 
tion 8(b)(1)CA)* and the first proviso to Section 


“Shortly thereafter, Skura had a conversation with Caples 
who persuaded him to appear before the Grievance Committee. 
A new hearing was arranged and the Committe revoked its 
previous action. Skura pleaded guilty to Sofield’s charge. 
The Committee fined Skura $100 which he immediately paid. 
He then tendered his dues which were accepted. With the 
payment of the fine Skura considered himself out of the reform 
group. 

4 Section 8(b) (1) (A) provides: 

“It shall be an unfair labor practice for a labor organization 
or its agents— 

*(1) to restrain or coerce (A) employees in the exercise of 
the rights guaranteed in Section 7: Provided, that this para- 
graph shall not impair the right of a labor organization to 
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101(a) (4) of the Reporting and Disclosure Act of 
1959," immunized the action taken against Skura. 
Thus, the question before the Board is whether 
Respondent’s conduct was beyond the reach of Section 
8(b) (1) CA) of the Act and the Board's power to pre- 
vent the use of coercion in order to restrain employ- 
ees who invoke the processes of the Board. 

Section 10 of the Act grants to the Board exclusive 
authority to prevent and remedy unfair labor prac- 
tices and, in furtherance of the exercise of the 

3oard’s authority, confers upon any person the right 

to file an unfair labor practice charge.’ The right to 
file charges is indispensable to the administration of 
the Act since the Board cannot initiate its own proc- 
esses and no unfair labor practice complaint can issue 
in the absence of a valid charge.’ 

It is well settled that an employer who diserimi- 
nates against an employee because he has filed charges 
under the Act violates not only Section 8(a)(4) but 
also Section 8(a)(1)... Not only does the Board have 
the authority to protect employees who participate 
in the Board’s processes, but it has been held that the 

3oard has an affirmative duty to exercise that author- 
ity to its outermost limits to protect such employees.’ 


prescribe its own rules with respect to the acquisition or reten- 
tion of membership therein * * *,” 

5 Section 101(a) (4) of the Reporting and Disclosure Act of 
1959 is set forth at p. 42 fafra. 

® Also see, the National Labor Relations Board, Rules and 
Regulations Series 8, as amended, Section 102.9, 


*Hereules Powder Cov. NLRB. 297 F.2d 424, $93 (CA. 


See Pacific Intermountain Ewpress, 110 NLRB 96, 108-109, 
enfd. 228 F. 2d 170 (CLA, 8) 3 Gibbs Corporporation, 131 NLRB 
955, enfd. 308 F, 2d 247 (CA. 5). Also see Pedersen v. 
NLRB, 234 F.2d 417 (CLA. 2). 

2 See Pedersen Vv. NLRB, supra. 
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Just as an employer violates the Act by resorting 
to restraint and coercion to restrict the right of an em- 
ployee to file a charge, so too, does a labor organiza- 
tion infringe the rights of employees under this law 
by resorting to unlawful means to prevent or restrict 
employees from filing charges. As such conduct by an 
employer violates Section 8(a) (1), so does a labor or- 
ganization’s use of restraint or coercion violate Sec- 
tion 8(b) (1) (A).”° 

There can be no doubt that a fine is by nature coer- 
cive,” and that the imposition of a fine by a labor or- 
ganization upon a member who files charges with the 
Board does restrain and coerce that member in the 
exercise of his right to file charges. The union’s con- 
duct is no less coercive where the filing of the charge 
is alleged to be in conflict with an internal union rule 
or poliey and the fine is imposed allegedly to enforce 
that internal policy. Thus, we find that the fine im- 
posed upon Skura herein is in clear conflict with Sec- 
tion 8(b)(1)(A) of the Act and a violation of that 
Section unless immunized by the proviso to Section 8 
(b) (1) (A) or some other federal policy. 

It is true that in Wisconsin Motor” the Board held 
that the legislative history of Section 8(b) (1) (A) evi- 
denced a Congressional intent not to extend the pro- 
tective provisions of Section 8(b)(1)(A) to the im- 
position of a fine to compel compliance with internal 
union rules and policies and that the proviso to Sec- 
tion 8(b)(1)(A) immunizes a union from Board re- 
medial action with respect to the enforcement of inter- 
nal union rules by means other than job discrimina- 
tion. There, unlike the instant case, the Board was 


1° International Ladies Garment Workers (Bernhard-Altmann) 
v. V.L.R.B.. 366 U.S. 731, 737-738, 

Peerless Tool Co.. 111 NURB 853, 857-858; Minneapolis 
Star & Tribune, 109 NLRB 727, 

27145 NLRB No. 109. 
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dealing with a union rule which in the circumstances 
of that case did not run counter to other recognized 
public policies and, therefore, was not beyond the 
competence of the union to adopt and enforce. In 
that case the Board was of the opinion that the Act 
did not vest it with authority to police the internal 
discipline of the union short of job discrimination.” 
By the rule under consideration here, however, Re- 
spondent attempted to regulate its members’ access 
to the Board’s processes. Considering the overriding 
public interest involved, it is our opinion that no pri- 
vate organization should be permitted to prevent or 
regulate access to the Board, and a rule requiring ex- 
haustion of internal union remedies by means of which 
a union seeks to prevent or limit access to the Board’s 
processes is beyond the lawful competency of a labor 
organization to enforce by coercive means. While the 
validity of rules requiring exhaustion of internal union 
remedies has generally been recognized by the courts, 
the effect of such rules is to create a defense which 
may be utilized by a labor organization in an action 
brought against it by a member. The rule is enforced 
in appropriate circumstances by the tribunal, by re- 
quiring that the complaining member exhaust his in- 
ternal remedies before the tribunal will consider the 
merits of the case.“ 

Nor do we find merit in Respondent’s claim that 
Section 101(a) (4) authorizes the imposition of a fine 
to compel members to exhaust their internal union 
remedies. Quite the contrary, we think it is clear that 
the express language of Section 101(a)(4) in con- 

28 When a rule similar to that in Wesconsin Motor, supra, 
was enforced by means of threatening job discrimination, the 
union’s conduct was held to violate Section 8(b) (1) (A). Asso- 
ciated Home Builders of Greater East Bay, 145 NLRB No. 168. 

14 Detroy v. American Guild of Variety Artists, 286 F. 2d 75 
(C.A. 2), cert. denied, 366 U.S, 929. 
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junction with Section 609 of the Reporting and Dis- 
closure Act outlaws the use of internal union 
discipline for that purpose. Thus, Section 101(a) (4) 
provides: 

(4) PROTECTION OF THE RIGHT TO SCE—No 
labor organization shall limit the right of any 
member thereof to institute an action im any 
court, or in a proceeding before any administra- 
tive agency, irrespective of whether or not the 
labor organization or its officers are named as 
defendants or respondents in such action or 
proceeding, or the right of any member of a 
labor organization to appear as a witness in 
any judicial, administrative or legislative pro- 
ceeding, or to petition any legislature or to 
communicate with any legislator: Provided, 
That any such member may be required to ex- 
haust reasonable hearing procedures (but not 
to exceed a four-month lapse of time) within 
such organization, before instituting legal or 
administrative proceedings against such organi- 
zations or any officer thereof: * * *. 

By enacting Section 101(a)(4) and Section 609, 
Congress established a federal policy consistent with 
the views of recognized scholars in the field that union 
rules which would deny access to the courts are con- 
trary to public policy and void. Thus, Professor Cox 
has pointed out that “no private organization should 
be permitted to restrict any person’s access to courts 
of justice’? and that union rules which seek to compel 
a member by means of discipline to exhaust his in- 
ternal union remedies ‘“‘should be void as against 
public policy.”’ * 

In Professor Cox’s view Section 101(a) (4) in its 
original form was plainly intended to outlaw union 

% Cox, A., Law and the National Labor Policy, U. of C. 


Monograph, Series 5, pp. 103-105 (1960). Cf. Sheridan vy. 
Carpenters, 191 F. Supp. 351, 355. 
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rules disciplining members for bringing suit against 
the union. While conceding that some ambiguity was 
introduced into the law by the later amendments, he 
nevertheless urged that the Section should be inter- 
preted as preserving the fundamental purpose to pro- 
tect union members from retaliation for bringing 
suit. Te points out that the Section is entitled 
“Protection of the Right to Sue’? and that it restricts 
union efforts to prevent suits by members. He argues 
that it would be anomalous if the proviso relating to 
exhaustion were to be viewed as conferring a right to 
punish members who failed to exhaust, in light of the 
intent of the Section generally to prevent a union 
from restricting by coercion the right to sue. He 
suggests that the proviso relating to exhaustion should 
not be construed as conferring upon unions the right 
to enforce by discipline rules requiting exahustion (a 
power which Cox apparently feels that unions did not 
enjoy prior to the enactment of 101(2)(4)), but as 
an attempt to preserve in limited form the preexisting 
rule of judicial administration, which only the courts 
may apply by dismissing a hasty suit. Thus, Cox 
eoncludes that 101(a) (4) should be viewed as outlaw- 
ing union rules which couple an exhaustion require- 
ment with a provision for discipline for failing to 
exhaust. We are in complete agreement with these 
views, 

Finally, we do not believe that we must reach a 
different result merely because it is possible that 
Skura may have had an alternative forum for seeking 
relief from the unlawfully imposed fine. As indicated 
earlier in this decision, the right of access to the Board 
derives from Section 10 of the Act. Skura’s charge 
involved the assertion of a right over which the Board 
has exclusive jurisdiction. Congress has empowered 
the Board to protect employees who file charges. 
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Under these circumstances we believe that we must 
assume the duty to protect Skura’s rights under the 
Act when called upon to do so. 

Accordingly, we find that Respondent violated Sec- 
tion 8(b)(1)(A) of the Act by fining Skura because 
he failed to exhaust his internal union remedies prior 
to filing charges with the Board.” 


THE REMEDY 


Having found that Respondent has engaged in un- 
fair labor practices, we will order that it cease and 
desist therefrom and take certain affirmative action 
designed to effectuate the policies of the Act. Since 


*®The Trial Examiner found that Respondent’s asserted 
reason for the fine was a pretext and that in fact Skura was 
fined as an act of “retaliation and coercion to discourage Skura 
and others from resorting to the Board.” Our finding goes 
beyond such pretextual grounds. For even if, as Respondent 
contends, Skura was fined for failing to exhaust his internal 
union remedies prior to filing his charge with the Board, in our 
view Respondent nonetheless violated the Act. We find it 
unnecessary to reach the question, as did the Trial Examiner, 
whether it would have been futile for Skura to seek to obtain 
internal union relief or whether the Union’s procedures were 
adequate for such purposes. But, we note that under the cir- 
cumstances it was not unreasonable for the Trial Examiner to 
conclude on the basis of the whole record that it would have 
been futile for Skura to press his claim of discrimination within 
the Union, and that the Union’s internal procedures were 
neither clear nor adequate. ‘See Detroy v. American Guild of 
Variety Artists, supra. 

We also agree with the Trial Examiner that by fining Skura 
for filing an 8(b)(2) charge Respondent impaired Skura’s 
rights as an employee. Section 8(b) (2) is an employee’s guar- 
antee against job discrimination by a union. Only by filing a 
charge can an employee avail himself of the protection of that 
Section. Plainly, it must follow, therefore, that the right to 
file an 8(b)(2) charge is itself an incident of employment 
status. 
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we have found that Respondent violated the Act by 
fining Skura for filing an unfair labor practice charge 
or failing to exhaust his internal union remedies prior 
to filing a charge, we will order Respondent to reim- 
burse and make whole Skura for the amount of the 
fine unlawfully exacted from him, with interest at 6 
percent per annum.” 


ORDER 


Pursuant to Section 10(c) of the National Labor 
Relations Act, as amended, the National Labor Rela- 
tions Board hereby orders that the Respondent, Local 
138, International Union of Operating Engineers, 
AFL-CIO, its officers, agents, and representatives, 
shall: 

1. Cease and desist from: 

(a) Fining employees for filing unfair labor prac- 
tice charges with the Board or failing to exhaust their 
internal union remedies prior to filing charges with 
the Board, or otherwise participating or cooperating 
in Board proceedings. 

(b) In any like or related manner restraining or 
coercing employees in the exercise of the rights guar- 
anteed in Section 7 of the Act. 

2. Take the following affirmative action which the 
Board finds necessary to effectuate the policies of the 
Act: 

(a) Reimburse and make whole Charles 8. Skura 
for the amount of the fine unlawfully exacted from 
him, with interest thereon at 6 percent per anum, as 
set forth in “The Remedy” section of the decision. 

(b) Post at its offices, in conspicuous places, and 
at all other places where notices to members are cus- 
tomarily posted, copies of the notice attached hereto 


1" Isis Plumbing & Heating Co., 138 NLRB 716. 
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’ 


marked ‘Appendix.’ Copies of this notice, to be 
furnished by the Regional Director for the Second 
Region, shall, after being duly signed by an official 
representative of Respondent, be posted immediately 
upon receipt thereof and maintained for a period of 
60 consecutive days thereafter. Reasonable steps shall 
be taken to insure that said notices are not altered, 
defaced, or covered by any other material. 

(¢) Notify the Regional Director for the Second 
Region, in writing, within 10 days from the date of 
receipt of this Decision and Order, what steps the 
Respondent has taken to comply herewith. 

Dated, Washington, D.C. 


Frank W. McCvuttoc#, 
Chairman. 
JoHN H. FAannino, 
Member. 
Geratp A. Browy, 
Member. 
HowarD JENKINS, Jr., 
Member. 
[SEAL] National Lasor Renations Boar. 


Member Lrrpom, concurring: 

I agree with my colleagues that the Respondent 
violated Section 8(b)(1)(A) of the Act by fining 
Skura because he filed a charge with the Board prior 
to exhausting his internal union remedies. The ma- 
jority position in this case insofar as it holds that a 
fine imposed by a labor organization to compel com- 
pliance with a union rule restrains and coerces within 


In the event that this Order is enforced by a decree of a 
United States Court of Appeals, there shall be substituted for 
the words “Pursuant to a Decision and Order” the words 
“pursuant to a Decree of the United States Court of Appeals, 
Enforcing an Order.” 
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the meaning of Section 8(h)(1)(A) seems to me to 
coincide with my dissenting views in Wisconsin Mo- 
tor Corporation, 145 NLRB No. 109. I also agree 
with the conclusion of the majority, for essentially 
the reasons stated, that there is no merit to the Re- 
spondent’s other asserted defenses. However, start- 
ing as I do with the view, expressed in my dissent 
in the Wisconsin Motor case, that the proviso to 
Section 8(b)(1)(A) afforded no defense to the con- 
duct there in issue, I deem it unnecessary to comment 
here on my colleagues’ reasons for distinguishing that 
case from this case for purposes of applying that 
proviso. 
Dated, Washington, D.C. 
Boyp Lrepom, 
Member. 
Nationan Lasor Retations Boarp, 
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U. S. Dept. Labor, Bur Lab. Stat. Bull. No, 1350, Discipli- 
nary Powers and Procedures in Union Constitutions 


* Authorities chiefly relied upon are marked by asterisks. 


IN THE 


United States Court of Appeals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 18942 


H. B. Roserts, Bustess Manacer or Locau 925, IxterNa- 
TIonaL Union or Operatinc Encixeers axp Locat 925, 
Iyternationay Union or Operatinc ENGINEERS, 


Petitioners 
v. 


Nationa Lazor Reations Boarp, Respondent 


ON PETITION FOR REVIEW AND ON CROSS- 
PETITION FOR ENFORCEMENT OF AN ORDER OF 
THE NATIONAL LABOR RELATIONS BOARD 


REPLY BRIEF FOR PETITIONERS 


INTRODUCTION 


This is an important case of first impression in this Court. 
Rational analysis is not furthered by the NLRB’s charge 
that petitioners are saying they may ‘flout’? the public 
interest by the ‘‘techniques’’ of internal union discipline, 


and that this would amount to the ‘‘fabrication”’ of a seri- 
ous ‘“‘loophole’’ in the law (Bd. Br., pp. 7, 11). To such 
question-begging accusations, it is enough for us to reply 
that the NLRB’s own General Counsels have previously 
held that petitioners’ position was so clearly correct that 
the General Counsels refused even to issue complaints 
where a union disciplined its members for filing unfair 
labor practice charges or adverse petitions with the Board 
(see Pet. Br., p. 21). We think it is with ill grace indeed 
that counsel for the Labor Board would now characterize 
as a ‘“‘fabrication’’ what is no more than adherence to a 
view consistent with the undeviating rulings of the Labor 
Board and its General Counsels for the first seventeen 
years following the passage of Taft-Hartley. 


Nothing said by the NLRB in its brief casts the slightest 
doubt on petitioners’ central thesis that Congress explicitly 
intended that section 8(b)(1)(A) of the amended National 
Labor Relations Act would not reach internal union dis- 
cipline imposed ‘‘for any reason’’ (Pet. Br., pp. 10-13). 


We do not wish to burden the Court with a recapitulation 
of our principal arguments. To avoid having the Court 
misled, however, we feel we must point out some of the 
more egregious errors and omissions in the Board’s brief. 


THE FACTS 


NLRB counsel have misread the facts. They would leave 
the Court with the impression that member Martin did 
pursue internal remedies by appealing to the General Ex- 
ecutive Board about the alleged job discrimination which 
subsequently became the subject of his unfair labor prac- 
tice charge, and that the only issue on this point between 
the Board and petitioners is whether ‘‘additional’’ reme- 
dies remained to Martin after his appeal had been denied 
by the General President (Bd. Br., pp. 3, 6, n. 3). This 
is flatly incorrect. 
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On July 24, 1961, Martin and ten other members of 
petitioner Local 925 submitted a long, formal complaint 
to the International’s General Executive Board (J.A. 24- 
28, 36-37). It dealt specifically with alleged irregularities 
in the 1961 local elections, and contained a general allega- 
tion that members who had opposed petitioner Roberts 
as Business Manager had been discriminated against by 
him in job referrals (J.A. 25-27). Neither Martin nor any 
other individual was specified as a supposed victim. By 
a letter received on August 18, 1961, the General President, 
after having had the International’s regional director in- 
vestigate the matter, concluded there was no foundation 
for the complaints (J.A. 36-37). 


In member Martin’s unfair labor practice charges of 
September 26, 1961 and October 19, 1961, the principal 
allegation (so regarded by the Board itself; see J.A. 51) 
was that Martin had been discriminated against at the 
behest of petitioner Roberts on a job at Wellman Lord 
Engineering Company (J.A. 6-11). All of the events at 


Wellman Lord allegedly occurred in September 1961, the 
month following the General President’s dismissal of the 
eleven members’ generalized complaints (J.A. 7, 9-10). 
There is no suggestion anywhere in the record that Martin 
ever pursued internal remedies regarding the principal 
basis of his unfair labor practice charges.? 


We contend that it is immaterial whether Martin was 
fined for filing charges or for filing charges without first 
exhausting internal remedies. But if the distinction should 
become significant, there is simply no doubt that the fine 
here was imposed on a member who did not even begin 


1Jn petitioners’ principal brief, we alluded to the eleven mem- 
bers’ complaint of July 24. 1961, not to suggest that Martin sought 
intraunion relief before filing charges with the Board, but to show 
that Martin was aware of the procedure to be followed had he 
wished to utilize it (Pet. Br., pp. 31-32, n. 20). 


+ 


to seek available intraunion relief for alleged wrongs be- 
fore going to the Labor Board. 


ARGUMENT 


I. A Union Fine Is Not “Restraint Or Coercion” Within 
The Meaning Of Section 8(b) (1) (A). 


A single statement can dispose of the whole mass of 
cases summoned forth by Labor Board counsel to support 
their proposition that ‘‘all restrictions upon free access 
to Board processes, whether imposed by employers or 
unions,’ constitute ‘‘restraint or coercion’’ under section 
8(b)(1)(A) of the amended NLRA (Bd. Br., p. 12). Al 
the cases cited deal with an actual, threatened, or poten- 
tial impairment of an individual’s status as an employce. 
Not one holds that purely intraunion discipline can amount 
to an unfair labor practice. 

The Board’s effort to draw the line at fines or other 
union discipline ‘‘to support legitimate majority objec- 
tives’? runs directly counter to both case authority and 
explicit congressional intent (Bd. Br., p. 17). Does the 
Board seriously mean to say, for example, that it is a 
‘legitimate majority objective’? to threaten expulsion 
to force the commission of unfair labor practices? The 
Board seems driven to that astonishing proposition by its 
citation of American Newspaper Publishers Assn. v. NLRB, 
193 F. 2d 782, 787, 800-01 (7th Cir. 1951), cert. den. 344 
U.S, 812 (1952) (Bd. Br., p. 17, n. 19). Congress of course 
might have drawn the line the Board counsel suggest. The 
short answer is it did not. All intraunion discipline, not 
just that imposed for a “legitimate objective,’? was ex- 
cluded from the coverage of section 8(b)(1)(A). The 
court of appeals in American Newspaper Publishers so 
held. 193 F.2d at 800. 

Legislative history which we have cited, and which the 
Board has blandly ignored, resolves any conceivable doubts. 
We solicit the Board’s explanation of the following items: 
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1. In advocating the amendment which became section 
8(b)(1)(A), Senator Ball declared: ‘‘It was never the in- 
tention of the sponsors of the pending amendment to in- 
terfere with the internal affairs or organization of un- 
ions. * * * It [a union] can expel him [a member] from 
the union at any time it wishes to do so, and for any rea- 
son.’’? 93 Daily Cong. Ree. 4400, 4401 (April 30, 1947), 2 
Leg. Hist. LMRA 1141, 1142. (Emphasis added.) 


2, After recounting the story of a union member who 
had been expelled from his union, and then discharged 
under a closed shop agreement, for testifying in court 
against a union shop steward, Senator Taft commented: 
“In a case of that sort, the committee bill provides that 
the employer does not have to fire the employee. The un- 
ion can discharge him from union membership if it wishes 
to do so * * *.’? 93 Daily Cong. Ree. 5088 (May 9, 1947), 
2 Leg. Hist. LMRA 1420. (Emphasis added.) Under the 
NLREB’s theory, are judicial processes of such little stature 
beside Board processes that interference with the former 
is a “‘legitimate majority objective’? while interference 
with the latter is not? 


3. Section 8(¢)(5) of the Hartley bill, H. R. 3020, 80th 
Cong., Ist Sess. (1947), as passed by the House, would 
expressly have made it an unfair labor practice for a 
union to ‘‘fine’? any member, or ‘‘subject him to any dis- 
cipline or penalty’’ because he ‘‘made charges or instituted 
proceedings against, the organization or any of its offi- 
cers * * *,’? This provision was excised in conference, 
with the House conferees observing that it and other parts 
of subsection 8(c) were ‘‘omitted from the conference 
agreement as unfair labor practices.’? H. Conf. Rep. No. 
510, 80th Cong., Ist Sess., p. 46 (1947). (Emphasis added.) 


Jntil the Labor Board can come to grips with the pre- 
ceding pointed items, we submit that all its talk about a 
‘“‘tension’’ between section 7 rights, about federal absten- 
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tion or nonabstention,? and about employee rights that 
exhibit ‘‘a difference in kind, not just a difference of de- 
gree”? (Bd. Br, p. 21), must stand revealed for what it is: 
a futile attempt, by dint of much puffing, to inflate a 
punctured balloon. 


When Congress has so plainly spoken, we think advo- 
cates’ discussions of ‘‘publie policy’? border on the pre- 
sumptuous. But since counsel for the NLRB seem con- 
cerned that petitioners’ position would seriously impair 
the administration of the Act by hampering the initiation 
of proceedings under section 10 (Bd. Br., pp. 9-11, 21-22), 
a few comments may be in order, First, our view has 
constituted the law from the time Taft-Hartley was passed 
until the decision in the present ease, and the Labor Board’s 
problem has been a surfeit, not a scarcity, of cases.* See- 


“We confess we don’t understand the Board’s treatment of the 
“federal abstention doctrine’ in the context of this ease (Bd. Br.. 
pp. 18-21). Of course it is true that the “inducement” of a pro- 
hibited secondary boycott can be reached as a violation of section 
S(b) (4) of the NLRA even though the ‘inducement’? takes the 
form of internal union rules, Se> NLRB v. Carpenters Local 751, 
285 F. 2d 633, 640-41 (9th Cir. 1960) (Bd. Br.. p. 21). But to say 
the NLRB ean reach within a union to find and remedy an unfair 
labor practice provides little help in determining what is an unfair 
labor practice. We contend that intraunion discipline does not 
violate section S(b)(1) (A), not because it takes place within a 
union, but because Congress did not intend this kind of conduct to 
constitute the ‘restraint or coercion’? prohibited by the statute. 


2 Tn a statement a few years ago before the Senate Subcommittee 
on Administrative Practice and Procedure, Board Chairman Frank 
W. MeCulloch declared: “As a result of the inevitable delay result- 
ing from the constantly increasing eascload (unfair practice case 
filings more than doubled in the last 5 vears—from 5.506 in fiscal 
1957 to 12,132 in fiscal 1961) it is not surprising that the backlog 
of contested cases at the Board has also mounted by leaps and 
bounds.’’ Quoted in NLRB Twenty-Sirth Annual Report 5 (1962). 
Charges filed by individuals against unions during those years in- 
creased from 939 to 2.028. Id. at 218: NLRB Twenty-Second An- 
nual Report 162 (1958), They have not since declined. See NLRB 
Twenty-Eighth Annual Report 162 (1964). 
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ond, as discussed in our main brief, union members since 
1959 have enjoyed the benefit of section 101(a) (4) of the 
Landrum-Griffin Act, which expressly protects the right 
of access to administrative agencies, so that the federal 
courts now stand ready to remedy any possible abuses 
which might otherwise have occurred. And third, we do 
not contend the NLRB lacks the highly significant power 
to prevent reprisals against an employee in his status as 
an employee for having filed Labor Board charges. 


Finally, in light of the Board’s own established doctrines, 
its theory is logically indefensible. Much as Board counsel 
try to evade the issue, eventually they must do business 
with the structure of section 8(b)(1)(A). That provision 
forbids a union to “restrain or coerce’? employees ‘in the 
exercise of the rights guaranteed in section 7,’’ with an 
explanatory proviso preserving the right of a union ‘‘to 
prescribe its own rules with respect to the acquisition or 
retention of membership.’? We do not argue that the right 
to file a Labor Board charge is not a section 7 right. The 
only issue, then, is whether a union fine can be classified 
as prohibited ‘‘restraint or coercion.”’ 


In decisions solidly grounded in legislative history and 
judicial authority, the Board itself has held that a fine 
cannot constitute such ‘‘restraint and coercion,’’ even if 
the fine is imposed for the exercise of section 7 rights. 
See Vinneapolis Star and Tribune Co., 109 NLRB 727 
(1954); Wisconsin Motor Corp., 145 NLRB No. 109, 55 
LRRM 1085 (Jan. 17, 1964); Allis-Chalmers Mfg. Co., 149 
NLRB No. 10, 57 LRRM 1242 (Oct. 23, 1964). If those 
three decisions are correct (and they are), the instant one 
cannot be. Faced with this dilemma, Labor Board counsel 
have adopted the desperate expedient of ignoring two of 
the cases completely, and burying the third in a footnote 
without individual discussion (Bd. Br., p. 17). 


As we anticipated in our principal brief (Pet. Br., p. 24), 
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the Board endeavors to compensate for the crucial absence 
of the proscribed ‘‘restraint or coercion’’ by beefing up 
the employee right involved. Thus, Board counsel say the 
right here at stake possesses a “difference in kind” from 
other section 7 rights, and they even go so far afield as 
to reflect that the “right of access to the Board derives from 
Section 10 of the Act as well as Section 7” (Bd. Br., p. 21). 
But all this straining leaves totally untouched the second 
critical element of a section 8(b)(1)(A) offense—the for- 
bidden means of “restraint or coercion” in the sense of 
violence or job discrimination. Congress has declared that 
“restraint or coercion” does not encompass intraunion dis- 
cipline; the Board has recognized this in the three cases 
previously cited; and the same must be true here. In short, 
one of the essential elements of a section 8(b)(1)(A) vio- 
lation is missing. And that is the end of the Board’s case. 


II. Congress Affirmatively Permitted Unions To Require 
Exhaustion Of Internal Remedies For A Maximum 
Period of Four Months. 


As we have shown, it should be no concern of the Labor 
Board whether member Martin was fined for filing unfair 
labor practice charges, or for filing charges without ex- 
hausting internal union remedies. An intraunion fine im- 
posed for any reason is outside the Board’s regulatory 
authority. But insofar as the Board based its finding of 
a violation in the present case on the second ground, it 
trenched upon a union prerogative affirmatively recognized 
by Congress in the Landrum-Griffin Act in 1959. Section 
101(a)(4+) provides that no ‘‘labor organization’? may 
‘“‘limit the right of any member thereof to institute an 
action in any court, or in a proceeding before any admin- 
istrative agency * * *: Provided, That any such member 
may be required to exhaust reasonable hearing procedures 
(but not to exceed a four-month lapse of time) within such 
organization, before instituting legal or administrative pro- 
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ceedings against such organizations or any other officer 
thereof * * *.”” 


Labor Board counsel insist that the proviso relates only 
to requirements imposed by the courts or administrative 
agencies, and ‘‘does not empower any union reprisals’ 
(Bd. Br., pp. 23-24, 28; emphasis in the original), To reach 
this conclusion, the Board tramples over standard canons 
of statutory construction, flatly misconstrues the plainest 
statements of the leading figures in the 1959 legislative 
struggle, and ignores the impact of its interpretation on 
the established practices of a substantial body of American 
labor unions. 


As this Court has reason to know, see Teamsters Local 
760 v. NLRB, 308 F. 2d 311 (D.C. Cir. 1962), judgment va- 
cated and Board order set aside, 377 U.S. 58 (1964), the 
NLRB has been rebuffed previously for giving independent 
substantive content to a proviso, and for failing to heed an 
elementary rule of statutory construction: ‘‘The office of a 
proviso is well understood. It is to except something from 
the operative effect, or to qualify the generality, of the 
substantive enactment to which it is attached.’’ Cox v. 
Tart, 260 U.S. 427, 435 (1922). (Emphasis added.) See 
also 2 Sutherland, Statutory Construction, § 4932, p. 469 
(8d ed., 1943). Cf. NIERB v. Servette, Inc., 377 U.S. 46, 
12 L. Ed. 2d 121, 128 (1964): ‘There is nothing in the 
legislative history which suggests that the protection of 
the proviso [to Section 8(b)(4) of the NLRA] was in- 
tended to be any narrower in coverage than the prohibition 
to which it is an exception, and we see no basis for attrib- 
uting such an incongruous purpose to Congress.’? The 
prohibition of Landrum-Griffin’s section 101(a) (4), as the 
Board agrees (Bd. Br., p. 23), applies to wnion-imposed 
restrictions. It follows that the exception contained in the 
proviso must likewise apply to wxion-imposed restrictions. 
Accordingly, the authorization for a requirement that union 
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members pursue internal remedies for four months must 
be an authorization for such a requirement when imposed 
by unions. 


The legislative history bears this out. Labor Board 
counsel are totally in error when they cite the then Senator 
Kennedy to support their proposition that the proviso ap- 
plies to limitations imposed by the courts rather than to 
limitations imposed by unions (Bd. Br., p. 28). In the 
passage quoted, Senator Kennedy was addressing himself 
to the quite different issue, still troubling the courts, of 
whether the proviso also limits the traditional judicial 
doctrine that members of private organizations must first 
exhaust internal remedies before seeking legal relief.1 Had 
Board counsel proceeded to the very next paragraph of 
Senator Kennedy's remarks, they would have found, in un- 
equivocal terms, the answer to the problem confronting 
us: ‘*The 4-month limitation in the House bill also relates 
to restrictions imposed by unions rather than the rules of 
judicial administration or the action of Government agen- 
cies."’ 105 Daily Cong. Ree. 16414 (Sept. 3, 1959), 2 Leg. 
Hist. LMRDA 1432. (Emphasis added.) Since the four- 
month limitation is at the same time an authorization for 
requiring pursuit of internal remedies up to four months, 
the authorization, like the limitation, must necessarily apply 
to union rules and regulations. 


Labor Board counscl are also totally in error when they 
say that Senator Goldwater demanded the reduction of the 
proviso’s exhaustion period from six to four months be- 


*Tt was Senator Kennedy’s opinion, as set forth in the passage 
quoted but misunderstood by the Labor Board (Bd. Br., p. 28), 
that section 101(a) (4) and its proviso applied only to union-im- 
posed restraints and did not apply to the judicial doctrine of ex- 
haustion of remedies at all: ‘‘* * * * any requirements which the 
court may impose in terms of pursuing reasonable remedies within 
the organization * * * will not conflict with the statute.’? 105 
Daily Cong. Rec. 16414 (Sept. 3, 1959), 2 Leg. Hist. LMRDA 1432. 
(Emphasis added.) 
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cause he ‘‘erroneously thought that the Board could not, 
under existing law, entertain a member’s charge until he 
exhausted internal union remedies’’ (Bd. Br., p. 26). Sen- 
ator Goldwater thought no such thing. As the full quota- 
tion of the Senator’s objection in our principal brief makes 
abundantly clear (Pet. Br. p. 27), Senator Goldwater 
quite correctly perceived the following possible dilemma: 
(1) if a union member pursued internal remedies for a 
full six months, he could not thereafter file an unfair labor 
practice charge because of Taft-Hartley’s six-month stat- 
ute of limitations and (2) if in order to escape the limita- 
tions period, a union member filed Labor Board charges 
before pursuing internal remedies for six months (which 
Senator Goldwater did not question he could do), he would 
lose the protection of the Senate bill’s ‘‘bill of rights’’ 
and could be disciplined by his union. 


Senators Kennedy and Goldwater thus shared common 
premises about the meaning of the proviso, and it is only 
in light of these premises that the reduction of the pro- 


viso’s authorized exhaustion period from six months to four 
makes any sense. Final confirmation that the proviso deals 
with wrion-imposed restrictions is furnished by Represent- 
ative Griffin, who, like Senator Goldwater, maintained that 
the exhaustion period should be reduced from six months 
to four (105 Daily Cong. Rec. 14193-94 (Aug. 11, 1959), 
2 Leg. Hist. LMRDA 1566-67), even though Representative 
Griffin also maintained that ‘‘the proviso was not intended 
to limit in any way the right of a union member under the 
Labor-Management Relations Act of 1947, as amended, to 
file unfair labor practice charges against a union, or the 
right of the NLRB to entertain such charges, even though 
a 4-month period may not have elapsed.’’ 105 Daily Cong. 
Ree. A 7915 (Sept. 10, 1959), 2 Leg. Hist. LMRDA 1811. 
Nothing contained in the remarks of the leading figures 
dealing with Landrum-Griffin indicates that any of them 
thought that the principle of exhaustion of remedies ap- 
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plied to the NLRB (such a principle never has applied to 
the NLRB), and therefore the insistence upon reducing the 
authorized exhaustion period from six months to four only 
becomes meaningful on the assumption it applies to re- 
straints imposed by unions.® 


According to the United States Bureau of Labor Sta- 
tistics, sixtv-four international union constitutions contain 
provisions for the application of sanctions for failure on the 
part of members to exhaust internal remedies before seek- 
ing legal relief. In Musicians v. Wittstein, 13 L. Ed. 2d 
214, 218, n. 6 (U.S. Sup. Ct., Dec. 7, 1964), the Supreme 
Court expressly relied on the established practices of a 
substantial body of American labor organizations in de- 
termining what was allowable under the rather ambiguous 
language of the statute governing voting procedures at 
international conventions. The same principle should apply 
here. The imposition of internal sanctions on members 
seeking legal relief before exhausting intraunion remedies 
is an established practice of a vast segment of the American 


labor movement. In the absence of a clear congressional 


5 Unfortunately, we cannot deal adequately with the Labor 
Board’s invocation of the former Professor Archibald Cox in sup- 
port of the Board position because the citation of the critical Cox 
conclusion is so mangled that it has been impossible for us to locate 
it (Bd. Br., p. 25). But in the one passage correctly cited, Professor 
Cox is primarily concerned with the question of whether section 
101(a) (4) applies at all to the judicial exhaustion-of-remedies rule. 
He lists four ‘‘persuasive reasons’’ why it should be construed as 
referring ‘‘only to limitations imposed by @ labor union, not to 
judicial rules of decision.’’ Cox, ‘‘Internal Affairs of Labor Unions 
Under the Labor Reform Act of 1959,’’ 58 Mich. L. Rev. 819, 840 
(1960). (Emphasis in the original.) Logically, this should mean 
that section 101(a) (4)’s proviso also applies only to union-imposed 
restraints. Furthermore, Professor Cox’s generalized strictures 
against unions’ exhaustion requirements do not necessarily reach a 
carefully limited four-month requirement. If they do reach it, they 
are simply at odds with the policy adopted by Congress. 


®U. S. Dept. Labor, Bur. Lab. Stat. Bull. No. 1350, Disciplinary 
Powers and Procedures in Union Constitutions 28 (1963). 
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intendment to the contrary, this traditional practice of 
promoting the resolution of disputes within the confines of 
the organization should not be invalidated. This is merely 
a concrete application of the accepted rule that Government 
interference ‘‘in the internal affairs of any private organ- 
ization’’ should be kept to a ‘‘minimum.’’ 8. Rep. No. 187, 
86th Cong., Ist Sess., p. 7 (1959). 


CONCLUSION 


Labor Board counsel proclaim that ‘‘[a]t stake in the 
instant case is a fundamental principle affecting the gen- 
eral administration of federal labor policy’? (Bd. Br., p. 
9). That is a sweeping statement. The plain fact is that 
federal labor policy has been administered for over seven- 
teen years since the passage of Taft-Hartley without the 
recognition of any such principle as the Labor Board now 
advances. 

What is truly at stake here, in our view, is the primacy 
of legislative intent over administrative fiat, and the pri- 
macy of reasoned judgment over emotional reflex. What 


is at stake, in a word, is the integrity of the law. 
The Board’s order does violence to the mandate of Con- 
gress and must be set aside. 


Respectfully submitted, 
Frank BE. Hamittron 
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101 E. Kennedy Boulevard 
Tampa, Florida 
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